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Abstract

The goal of the research is to examine the present state of environment and
Environmental laws and policies and it's implementing procedure and practices
regarding aquatic biodiversity conservation and its sustainable development for
future generation. The research objectives are intended to examine the
Environmental laws and policies, present legal practices in implementing
development projects, adverse impacts of fishery development projects and
ethical issues regareding implementing process etc.

Environmental politics is a sensitive issue in the present world which
deals with environmental policy at all levels in a society. It means that
environmental politics, like all political activities, is the work of people with
different agenda, constituencies and patterns of development, concerning
environment, translating or reinterpreting global doctrines and approaches into
local or national development in environmental contexts. The flows of ideas,
experiences and policies surely help to take initiatives to the flows of resources
and energy and ecosystems, as different actors seek out particular niches in
the diverse landscapes of science and technology and of economics, culture
and politics.

Environmental politics is one of the most important factors for
degrading and depleting environment and aquatic biodiversity. For this reasons
Bangladesh has already lost many wetlands and waterbodies that are the safe
shelter for fresh water fishes. Besides human occupies wetland for shelter and
agriculture and ruin it in many ways for their present needs.

So it was necessary to investigate existing laws and policies to find out
the deficiencies and inappropriateness which are creating conflicting issues
among the laws and policies and that is called environmental politics occurred in
different level in among different ministries and government agencies. In
addition, a thorough investigation was also needed to see why and how these
aspects are working to manipulate the formulating and implementing process of
the laws and policies regarding environment. There are also needs to find out the
violation of code of conduct or manuals for formulating and implementing the
laws and policies, development projects and its implementation which causes
degradation of environment especially of fresh water fishery in Bangladesh.
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Mainly qualitative data has been used for the research work. Required
data come from primary and secondary sources are used for this research.
Data from secondary sources have been collected through deskwork and
content analysis and in-depth interview from environmental experts.

Environment is a comprehensive idea. It consists of various
components. The ministry of environment and forest are responsible to
manage, develop and conserve of all environmental components. On the other
hand, different ministry and departments have been established to protect
different component of environment that none can destroy whole or a part of
environmental components. Each ministry makes law and policy from their own
view to protect their related components. For this reason, there is no integration
and cooperation amongst their laws and policies. It is called policy conflict. To
resolve these conflicting issues concern authority formulated the Environment
Policy in 1992 and to achieve this policy authority also developed
Environmental Action Plan in 1992 to resolve the implements. It is divided into
17 sectors. Main aims of each sector are to protect surrounding environment.
But, it is found in the analysis of activities of each sector that there is no
integration and coordination among the plans as well as with other relevant
laws and policies. Not only that it conflicts with the Environmental Conservation
Act 1995, Environmental rules 1997, Protection and Conservation of Fish Act
1950, Protection and Conservation of Fish rules 1985 and National Fisheries
Policy 1998. As a result it could not play vital role to protect aquatic biodiversity.
Over all it is said that it would not be possible to protect aquatic biodiversity
especially fresh water fish and fish species through this Policy and Action Plan.

However, the department of fisheries is trying to develop and
conserve indigenous fish species, fish habitat and aquatic environment by
implementing some projects countrywide. Main aim of these fishery projects is
to increase production of fish and income of fisher community. It is assumed
that after completion of such projects aquatic environment would be developed
in the whole country and ensures sustainable development in fisheries that is
the expectation of Fishery department. But it is observed that, these projects
were not suitable for sustaining of fish especially indigenous fish species.
Because, most of these projects are suitable for fast growing alien fish species
and it degrades aquatic environment and ecosystems. So, it is created conflicts
among the Protection and Conservation of Fish Act, 1950, National Fisheries
Policy, 1998, and Environmental Conservation Act 1995.
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There is no code of conduct to implement the laws and policies related
to environment in Bangladesh. In recent years Bangladesh’s environment has
undergone serious deterioration. In many respect the situation has reached in
alarming situation which made Bangladesh particularly in vulnerable to
environment damage. However, environmental degrade is not inevitable. The
experience of several developing countries has shown that it is possible to
achieve economic growth without destroying the environment. There are many
encouraging signs. Several civic and voluntary organizations have emerged
and are working to protect environment as their goal. There have been specific
environmental issue based movements too. These initiatives and movements
have already produced some positive results. It is now necessary to build on
these successes enlist new forces and build up a strong social movement for
protecting Bangladesh’s environment. So, environmental issues need to be
dealt with the participation of all concerned with the government and citizens at
the relevant levels. Unfortunately, it is almost absent in Bangladesh. However,
the environmental experts and civil societies of Bangladesh most often are
pressing the government to adopt sustainable policy, law and remove policy
conflicts or called environmental politics (inter ministry and inter departmenta
conflicts or politics), which causes serious degradation of the environment in
Bangladesh. The Government of Bangladesh has taken some policies to
protect environment but most of which are not favorable to environmental
development, rather cause deterioration of the environment.

It is observed that environment has degraded in our country in every
sector. Various causes are liable for environmental degradation. There is no
any natural cause that degrades environment. All causes are created by human
being. Because human beings destroy river, pond, khal, beel, lake, forest,
landscape etc., which has adverse impact on environment especially aquatic
biodiversity. There are insufficient policy options to resolve the existing conflicts
among the laws and policies. So Government should initiate measures to
resolve these conflicts among the laws and policies and have to make suitable
law for sustainable environment. In that case Government should take advice
from environmental specialists and make appropriate law and policy for
environment especially aquatic environment. And also Government and non-
government organization can play strong role to protect aquatic biodiversity.
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Chapter-1
Introduction

1.1 Prelude

From the early 1960s, there has been a renewed concern about the
environmental degradation and biodiversity depletion. In present days,
environmental issues and concerns have become the part of our everyday life
and cannot be ignored in any ways. Environmental resources are the main
sources of our livelihood and development activities. Thus developed countries
in the world are very much conscious about developing and conserving the
environment and its resources to ensure their development appropriately and in
a sustainable manner. Therefore, different countries of the world such as USA,
Brazil, Western European countries, Japan and China in Asia including
Bangladesh and some other countries enacted different laws and policies to
develop and protect the environment. Not only that they are also implementing
those laws and policies to secure sustainable environment in national life but
also preparing long and short term plans and programs towards sustainable
environment development.?

Bangladesh is basically a riverine country in the tropical zone having
highly fertile delta soil. Its economy is mainly based on agriculture. Its rich
environment and biodiversity have made it a wealthy agricultural environment
that provides maximum food and fiber for the population. However, excessive
pressure on environmental resources is created to meet up the demand of
increasing population. As a result different adverse externalities have been
created on environment especially on resource and biodiversity. It is one of the
most densely populated countries of the world having 1099 persons in km?2. On
the other hand, natural calamities like floods, cyclones, riverbank erosion,
terrestrial originated tornadoes etc. are regular features affecting the population
and habitats in the rural Bangladesh. Population growth contributes to the
depletion of natural resources and degrades environmental quality, which
induces poverty and reduces human welfare. In Bangladesh, both rapid
population growth and degraded environment create serious threats to the
economic development. This leads to other serious problems such as poverty,
malnutrition, illiteracy etc. On the other hand, the environment is extremely

1Andrew Jamison, The making of Green Knowledge: Environmental Politics and cultural
Transformation (New York: Cambridge University Press, 2001), p. 30.



vulnerable and it regularly damages and degrades due to population increase,
outstripping the carrying capacity of the local resources etc. There are other
causes of environmental degradation such as unwise and over exploitation of
environmental resources, inappropriate management, lack of policy and legal
framework etc. Thus, environmental degradation and depletion of natural
resources are often observed in Bangladesh due to poverty, over-population
and lack of awareness on the subject. It is manifesting the deforestation,
destruction of wetlands, depletion of soil nutrients, etc. Natural calamities like
floods, cyclones and tidal-bores also result in severe socio-economic and
environmental damages.

However, Government of Bangladesh has taken several measures to
protect and develop environment and environmental resources to meet up
present as well as future needs for development. In recent years, the
Government has taken some important steps towards development and
conservation of the environment in Bangladesh. Environmentally sound use of
natural resources, pollution control, and adoption of National Environment
Policy and formulation of National Conservation Strategy, the National
Environment Management Action Plan are some of the highlighted measures
undertaken by the Government to integrate environment with development in a
policy framework.

To take prompt legal action against environmental pollution, the
Government has recently set up Environment courts. The Environment
Conservation Rules 1997 has also been passed by the Parliament. The
Department of Environment is taking measures to carry out surveys on
identification and control of polluting industries, river popllution and automobile
emission. Moreover, it is observed that there are many development projects and
programs taken by the government and other development agencies to conserve
and develop the environment.

Laws that regulate the environment in Bangladesh can be grouped into
three categories which are not mutually exclusive. Some laws involve two or all
of the three categories. There are already about 185 laws under which
environmental litigation can be instituted and the provisions of these laws are
quite extensive. But people do not get proper information about the existence of
such laws and there are not enough individual lawyers or organizations
available to fight for environmental litigation. Despite the existence of such laws
and policies there is hardly seen its proper enforcement to develop and
conserve the environment. Many of these laws are required updating to take



care of the newer environmental concerns. Moreover, the law-implementing
agencies have not empowerd sufficiently to take measures against any
environmental offences; all powers vest with the court and the police.
Inconsistency among various component of the regulatory systems, policies,
legislations, institutional set up and values of the community also affects
enforcement.?

1.2 Problem Statement

Environmental politics is a sensitive issue in the present world which deals with
environmental policy at all levels in a society.® It means that environmental
politics, like all political activities, is the work of people with different agendas,
constituencies and patterns of development, concerning environment,
translating or reinterpreting global doctrines and approaches into local or
national development in environmental contexts. The flows of ideas,
experiences and policies surely help to take initiatives to the flows of resources
and energy and ecosystems, as different actors seek out particular niches in
the diverse landscapes of science and technology and of economics, culture
and politics.*

On the other hand, environmental politics is carried out in distinct
communities, each of them focused on a particular aspect of environmental
concerns. The multiple frames also define environmental politics. There are
several intellectual frameworks that also define to environmental politics. To
understand the causes that influence environmental politics, there are four key
theoretical approaches such as 1) Changes in structure of political opportunity,
2) Movement activities, 3) Development and promulgation of new cultural belief
systems and 4) Condition of the natural environment, including major
environmental disasters.®

Changes in political opportunities may have both a direct effect on policy
and an indirect effect through facilitating and channeling the environmental
movement. Obviously the movement to influence is not simply a one-way
matter public policy that affecting Government action. There is a complex
relationship of cause and effect between Government policy and wider public

2 Mahfuz Ullah, Environmental Politics in Bangladesh (Dhaka: Centre for Sustainable
Development, 2002), p. 33.

3 ADB, Asian Environment Outlook 2001(Manila: Asian Development Bank, 2000), p. 82.
4Andrew Jamison, The making of Green Knowledge: Environmental Politics and cultural
Transformation, (New York: Cambridge University Press, 2001), pp. 38-39.

5 Robert J. Brulle, The Handbook of Politics: State and Civil Society in Global Perspective,
(New York: Springer Publishers, 2010) p. 1.
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opinion. As a result the change in political opportunities changes the
environmental policy. The ruling party at the time of policymaking not only
exercises political power to influence environmental policy but also all
organizations and institutions run their activities in favour of Government®.

The second component environmental politics focuses on the activities
of the environmental movement. The impact of environmental movement is
depended on the levels of funding for foundation, organizational governance
characteristics, and activities of the movement. First, funding for foundation
heavily influences the environmental movement. Foundations have provided
critical startup funding and currently around a quarter of annual budget of the
major environmental organizations shows that foundation grants are the
second largest source of income for the major environmental movement
organizations. It shows that most foundation funding goes to the moderate
organizations that use the traditional discourses of conservation, preservation
and mainstream liberal environmentalism. Although the total pool of
environmental funding has grown rapidly almost five fold per decade since the
1970s, it has been concentrated on a relatively small number of large
environmental movement organizations involved in political advocacy work.
The impact of this funding has been to channel the environmental movement
into more moderate discourses and conventional forms of action. While there
are notable cases of foundations attempting to directly control movement
activities, the general pattern is a more indirect process of creating incentives
for specific discourses, styles of organization and tactics, thereby drawing the
movement into the institutional system. The final area focuses on the activities
of environment movement organizations. Social movement organizations
employ a wide range of tactics in pursuit of their aims, ranging from institutional
tactics such as educational campaigns, lobbying and litigation to expressive and
direct actions such as strikes, protests or other confrontational activities. Most
researches on social movement have focused on protest as reported in leading
newspapers. While environmental protest may have a significant effect on the
enactment of environmental policy, it is a small component of environmental
movement activity.’

To examine the specific conflicts regarding environment it is necessary
to consider the cultural dynamics of the rise and fall of environmental issues.
The cultural approaches to environmental politics emphasize to the creation

¢ Ibid. p. 9.
7 Ibid. p. 10.
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and dissemination of new worldviews, the development and structuring of
social movements based on these alternative worldviews and the competition
of these movements to worldviews with dominant for cultural hegemony.
Specifically, a number of scholars have highlighted the need to examine the
“cultural context in which movements grow, flourish, and wither”. The creation
and advocacy of alternative discursive frames involves two distinct social
groups. The first consists of a self-aware, mutually interacting “critical
community.” Arguing that social movements initially from around the ideas
generated by critical intellectuals distinguishes between “critical communities”,’
small groups of critical thinkers whose experiences, reading and interaction
with each other help them to develop a set of cultural values that is out of step
with the larger society and social movements, which emerge in response to the
worldviews developed by these critical communities. The key process is the
creation of a new alternative worldview displaying “sensitivity to some problem,
an analysis of the sources of the problem, and a prescription for what should be
done about the problem”. This alternative worldview and its dissemination by a
movement is a critical condition for the collective perception of a social
problem.®

For the most part, environmental politics are driven by large long-term
trends in economic development, demographic changes, and the slow
degradation of natural systems. The response to the deterioration of the natural
environment tends to be incremental and piecemeal. A traditional explanation
that has been advanced for environmental policy shifts is the classic grievance
or strain. Several studies show that grievances and strains affect mobilization
and conventional wisdom suggests that these may influence public opinions
and public policies. In these sense, the environmental movement is very similar
to other social movements. However, one unique characteristic of
environmental politics is the policy impact of dramatic incidents. Unlike most
social movements, environmental conditions can create large-scale incidents
that have the power to shift environmental politics. There are number of
significant environmental incidents that led to rapid changes in environmental
policy. For example, environmental disasters and their impact on the policy
process centre on the concept of focusing events. These events as large
disasters that change the salience of issues and sometimes replace indicator
based analyses with much more emotionally charged examples of policy failure
and the need for reforming and focusing events to draw increased attention to a
problem. However, increased attention is a necessary but not sufficient

8 bid. p. 11.



condition for event related policy change. Rather, the increased attention
creates a window of opportunities in which political actors can mobilize for new
policy directions. Together, these four areas exercise critical and unique
influence on the dynamics of environmental policy. °

However, in the proposed research these four aspects of environmental
laws and policies in Bangladesh were addressed especially these four aspects
of conflicts regarding aquatic biodiversity especially fresh water fishery. Aquatic
biodiversity can be defined as the variety of life and the ecosystems that make
up the freshwater, tidal, and marine regions of the world and their interactions.
Aquatic biodiversity encompasses freshwater ecosystems, including lakes,
ponds, rivers, wetlands etc. Aquatic ecosystems also provide a home to many
species including phytoplankton, zooplankton, aquatic plants, insects, fish,
mammals, birds and others. They organized at many levels, from the smallest
building blocks of life to complete ecosystems, encompassing communities,
species and genetic levels. In summary aquatic biodiversity includes all unique
species and habitats and the interaction between them.1° Nevertheless to say
that only fresh water fishery were considered to observe the environmental
politics in this research.

Aquatic biodiversity has enormous economic and aesthetic value and is
largely responsible for maintaining and supporting overall environmental health.
Human beings have long depended on aquatic resources for food, medicine,
and materials as well as for recreational and commercial purposes such as
fishing and tourism. Aquatic organisms also rely upon the great diversity of
aquatic habitats and resources of food, material and breeding grounding. Many
factors including over exploitation of these resources, introduction of exotic
species, pollution from urban, industrial and agricultural areas as well as habitat
loss and alteration through damming and water diversion contribute to the
declining levels of aquatic biodiversity. As a result, valuable aquatic resources
are becoming increasingly susceptible to both natural and artificial
environmental changes.!!

Bangladesh has the third largest aquatic fish biodiversity in Asia about
800 species in fresh, brackish, and marine waters. This biodiversity and
ecosystem has been attributed to the world’s largest flooded wetland and three
main river systems that flow from the Himalayas into the Bay of Bengal. But at

° lbid. pp. 11-12.
10 www.epa.gov/bioiwebl/aquatic.
1 bid.



present aquatic fish biodiversity has degraded day by day in Bangladesh due to
various causes including people"s alternation of wetland and ruin the habitat.'?

Aquatic biodiversity has been degraded day by day due to variety of
reasons: 1) over exploitation and indiscriminate killing of juvenile fishes due to
unregulated fishing pressure and total removal from water that completely dry
up in the dry season, 2) Reduction, alteration and degradation of natural
habitats due to human development activities and aquatic pollution, 3) siltation
in river bed and basins and floodplains affected aquatic habitats, degradation of
feeding grounds and migration paths leading to loss of biodiversity, 4) loss and
destruction of breeding and nursery grounds due to flood control, water
management, road and river embankments, hampering natural recruitment, 5)
the lack of alternative livelihoods for fishermen leads to injudicious fishing and
over-exploitation, 6) environment pollution from different sources, 7) natural
disaster, 8) depletion of aquatic ecosystem due to industrial and domestic wastes
and pesticides is seriously affecting fish habitats and overall aquatic ecosystems,
9) high growth rate of population, 10) huge pesticides use in agriculture sector and
so on.'3 These are happening due to insufficient and inadequate laws and policies
and inappropriate implementation. The depletion of aquatic fish biodiversity is one
of the important factor among various factors in which some are natural and some
are for human intervention.

Environmental politics is one of the most important factors for degrading
and depleting environment and biodiversity. For this reason Bangladesh has
already lost many wetlands that are the safe shelter for fishes. Besides human
occupies wetland for shelter and agriculture and ruin it in many ways for their
present needs.

So it is necessary to investigate existing laws and policies to find out the
different stages of environmental politics occurred in different level. In addition, a
thorough investigation is also needed to see why and how these aspects working
to manipulate the formulating and implementing process of the laws and policies
regarding environment. There is also needs to find out the violation of code of
conduct or manuals for formulating and implementing the laws and policies,
development projects and its implementation which causes degradation of
environment especially of fresh water fisheries in Bangladesh. Significances of
environmental politics of aquatic especially freshwater fish biodiversity

12 M.G. Hussain, Aquatic Ecosystem Health and Management (Bangladesh Fisheries Research
Institute, Mymensingh, 2010), p. 85.
13 bid. p. 88.



depletion which must be investigated in the context of present state, poses
some questions which are:

1)

2)

3)

4)
5)

What are the conflicts creating among the different departments and
agencies through implementing laws and policies to conserve and
develop aquatic biodiversity?

What is the action plan regarding aquatic biodiversity and what are the
issues originating from this action plans?

What are the problems creating from project development and
implementation procedure for aquatic biodiversity conservation in
different departments/agencies of government?

What are role of different civil societies regarding this issue?

Is there any relation between code of conduct and implementing policies
regarding aquatic biodiversity?

1.3 Objectives of the Study

1.3.1 General Objectives

On the basis of above discussion, the general objective of the research is to
explore the conflicting issues in policies and inter-departmental activities
regarding aquatic biodiversity which results the depletion of aquatic biodiversity
in Bangladesh.

1.3.2 Specific Objectives

1)

2)

3)

4)

5)

6)

To examine the environmental policies especially regarding aquatic
biodiversity conservation and development to find out the policy conflicts
regarding environmental development and conservation;

To assess the national biodiversity action plan 1992 for identifying the
issues about variance to conserving aquatic biodiversity;

To evaluate some projects including implementation procedures
concerning aquatic biodiversity development and conservation for
observing inter and intra conflicts;

To assess the views of experts regarding the environmental issues
specially aquatic biodiversity in Bangladesh;

To review the code of conduct about formulating laws and policies,
action plan and development projects regarding

To make some suggestions for sustainable aquatic biodiversity conservation;



1.4 Literature Review

Review of literature offers relevant information regarding the topic. To acquire
knowledge about environmental politics and aquatic biodiversity, | reviewed
some literature as far as | found relevant to my research topic. While reviewing
the pertinent literature, | have gone through the related chapters of books,
articles, website based reports, research reports, newspapers. According to my
research title and objectives, there were no sufficient literatures those focus on
the aquatic biodiversity development and conservation. However, after
reviewing literature it is observed that some environmental related research
works have been conducted in our country but less emphasis has been laid on
environmental politics and ethical issues regarding aquatic biodiversity. A few
studies have been done elsewhere in the world that is not relevant and similar
to my research work because environmental settings and its resources of those
countries are far different from Bangladesh.

However, some relevant research works were found on environmental
policies and ethical issues those were reviewd for understanding the existing
state of knowledge.

Ahmad, Q.K. and S.M. Hasanuzzaman. 1998. “Agricultural growth and
environment” in Faruquee (ed.) (1998).

Ahmad, Q.K. and S.M Hasanuzzaman (1998) studied about the impact of
agriculture growth on environment. It is assumed that there are some
environmental externalities creating from agriculture production processes due
to use of chemical fertilizer, pesticides and irrigation, however they did not
focus on impact of irrigation using ground water on surrounding environment.
This study also stated that surface water and soil pollution, fresh water fish
depletion, decreasing of soil fertility is occurring due to excessive use of
chemical fertilizers and pesticides.

Hossain, M. 1998. Nature and Impact of the Green Revolution in
Bangladesh. Research Report No.67. IFPR/BIDS.

Hossain, M. (1988) conducted a research work to identify the nature and
impact of green revolution in Bangladesh where he found that the main goal of
the green revolution was to enhance the agriculture production only. As a result
there are some environmental impact creating from the activities of green
revolution such as decreasing soil fertility, polluting soil and water, increasing
scarcity of surface and ground water, degrading wetland and fresh water fish.
However, the author showed that agriculture production is increased many
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times but on the other hand, there several environmental issues created as the
by-product of green revolution. However, Mr. Hossain revealed that green
revolution did not start taking into considerion the other natural and
environmental factors associated with agriculture production processes
because it is thought that agriculture is the largest environmental activities in
the world. He also suggested for considering the environmental factors in
agriculture development activities.

Hossain, M. 1999. “Management of water Resourece for Agricultural
Development; A Review of Bangladesh Experiences”. Bangladesh Unnayan
Shamikhaya, BIDS.

Hossain, M. (1999) tried to examine the state of water use in agriculture
development and found that water use scenarios in agriculture development for
increasing production is not environment friendly and such inappropriate and
unsustainable use of surface and groundwater creates various environmental
externalities such as wetland degradation, fresh water fish depletion, scarcity of
surface water, siltation of wetland due to construction of dam and drainage for
irrigation, wetland biodiversity degradation and ecological depletion etc. Mr.
Hossain found that maximum irrigation used only for rice production which is not
sustainable because rice consumes huge volume of water whereas other cereal
crops such as wheat, pulse etc; consumes les amount of water than rice. On the
other hand, there is no sufficient enough control over water use in agriculture
because farmers are permitted to install shallow or deep tube well for irrigation
as thei personal choice, as a result misuse and mismanagement of water use for
irrigation is taking place everywhere. So, he suggested for introducing a
sustainable and controlled irrigation for agriculture production because water is a
limiting renewable resource and an important basic environmental commaodity for
the human survival and agricultural activities on earth. The quantity of water
resource on earth is limited. Its availability per person is reducing day by day due
to increasing global population, demand for food, and need of infrastructure and
recurring damage to environment. Water has become a critical and scare
resource during dry season for irrigation in agriculture, domestic and other uses
which is serious threat to sustainable agricultural development especially aquatic
environment and biodiversity in Bangladesh.

Hug, S., A.A Rahman and G.R Conway, 1990. Environmental Aspects of
Agricultural Development in Bangladesh. Dhaka: UOL, 1990.

Hug. S., A.A Rahmen and G.R. Conway (1990) observed the agriculture
production processes in Bangladesh to assess whether the production systems
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maintain sustainability or not. Agriculture development particularly to increase
cereal production has been one of the most impotant planning objectives for
Bangladesh. New technologies and inputs have been incorporated, land use
and cropping patterns are changing and therefore environmental issues are
becoming increasingly more important. The interaction between agriculture and
environment needed to be looked into in a country where the economy and
people’s lives are creating significant impact on the future planning of
Bangladesh. In this research experts from different disciplines address these
issues and they tried to revealed an updat state of knowledge on all agricultural
and environmental aspects and issues.

Pagiola, S. 1995. Environmental and Natural Resource Degradation in
Intensive Agriculture in Bangladesh. Environmental Economic Series No.15,
ESD, South Asia Country Department 1, the World Bank.

Pagiola, S. (1995) conducted this research and found that Bangladeshi
agriculture has undergone a substantial intensification. Continued and
accelerated agricultural growth will require intensification to continue. There has
been rising concern that intensive agriculture may not be sustainable and that it
may be damaging to the environment and other productive sectors. Raising
average yields and production in Bangladesh have tended to mask evidence of
declining productivity. Although data are weak, numerous sources of evidence
pointed to declining productivity. Analysis of official data on yield trends at the
district level shows that despite rising input levels, yields have been declining or
stagnant on about to two-thirds of the area planted to modern varieties in the
boro season in the last decade, and stagnant throughout the country in the aman
season. Yield declines are strongly associated with the length of time that
intensive production practices have been employed in each district. The results
of long-term trials by the Bangladesh Rice Research Institute (BRRI) also
indicate that intensive rice cultivation can result in declining yields, even under
good management and with full recommended dose of all nutrients being
applied. Farmers’ perceptions also support this conclusion: farmers often claim
that yields have been declining and that higher fertilizer applications are
necessary to maintain yields. Stagnant or declining yields in the context of rising
inputs indicate that land degradation is reducing productivity; if increases in input
use had not counteracted the effects of degradation, yields might have fallen
even further. This evidence is consistant with patterns of yield change in other
Green Revolution countries many of which have also experienced a slowdown in
the rate of growth of production and yield as found from the research of the
International Rice Research Institute. There is considerable debate over the exact
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causes of declining productivity. In Bangladesh, the most likely cause is nutrient
imbalances. High-yielding modern varieties are far more demanding of soil
nutrients than much lower yielding local varieties had been, a problem worsened
by the increasing prevalence of multiple cropping. Chemical fertilizer use has
increased, but not sufficiently to compensate for the higher rates of off take, and
has been offset by decreasing organic content of the soils as a result of
reductions in applications of farmyard manure, which is in increasing demand for
use as fuel, and increased protection against flooding, which has reduced the
deposition of organic matter content from flood waters. In general, applications of
nitrogen are adequate but those of other nutrients often are not. Changes in
soil's physical and chemical properties, such as changing quality and quantity of
organic matter and formation of a plow pan, also play a role in declining yields for
these reasons aquatic biodiversity is also depleting alarmingly in surrounding
wetlands.

Shiva, V. 1991. The violence of the Green Revolutin: Third World
agriculture, ecology and politics. Malaysia: Third World Network, 1991.

Shiva, V. (1991) raised so many crucial questions about the realignment of
social groups that deserves careful analysis. He set in the context of a
sophisticated critique of the privileged epistemological position achieved by
modern science, whereby it both aspires to provide technological solution for
social and political problems while at the same time disclaiming responsibility for
the new problems which it creates in its wake, the author looks to the future in an
analysis of the new project to apply the latest Green Revolutin technology to India
as well as other south asian countries lioke Bangladesh and warns of the further
environmental and social damage which will ensure the further degradation of
agro-biodiversity and ecology by which farmers will suffer. Shiva draws renewed
attention to the impact on Indian as well as other third world countries like
Bangladesh agriculture of the Green Revolution and its transformation into the
biotechnological revolution and raises important questions for contemporary
analysis of ecological distress and economic restricting.

Thus shiva treats the Green Revolution as an example of scientific
hubris, an attempt to use science to overcome the natural limitations of
agriculture, primarity for a political purpose.

Hussain, M. G. (2010) 'Freshwater fishes of Bangladesh: Fisheries,
biodiversity and habitat’, Aquatic Ecosystem Health & Management, 13: 1, 85
— 93, Bangladesh.
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Hussain, M.G. (2010) carried out this research work to identify the
importancy of aquatic biodiversity in Bangladesh. In this regards he found that
fresh water fisheries play an important role in nutrition, income, employment,
and export earnings in Bangladesh. Fishes contribute to 63% of animal protein
intake, about 5% of gross domestic product and 5% of export earnings;
approximately 1.4 million people are directly engaged in fishing, 11 million in
part-time fishing, and another 3 million in aquaculture activities. The fisheries
are highly diversified and comprised of inland open water capture fisheries,
inland closed water culture fisheries and marine fisheries, which contribute
respectively 35%, 44%, and 21% to total fish production of 2.1 million tonnes.
The major environmental factors having negative impacts on fisheries
development are mainly: human impacts on riverine morphology, disruption of
ecology, intensive agriculture, and modern development activities. Fish
conservation acts and regulations exist, but enforcement is not easy due to
prevailing socio-economic and socio-political situations.

Few regulatory mechanisms presently exist for protecting aquatic
environments. Production from inland open water capture fisheries is declining
due to over-exploitation and habitat degradation. However, aquaculture
production, which mostly follows traditional practices, has been steadily
increasing. Fisheries research has made significant contributions to the large
growth of aquaculture through generating a number of economically viable,
socially acceptable and environmentally compatible technologies being used by
different categories of farmers, large and small. Presently, formulation and
implementation of strategies and policies for conservation and sustainable
management of degraded aquatic habitats have been immensely effective
along with the generation and wider application/dissemination of suitable
aquaculture and management technologies, which are expected to ensure the
conservation of aquatic genetic resources. This paper reviews all these
subjects and emphasizes future needs for development and implementation of
policies/regulations at the national level, before it becomes too late to conserve
valuable aquatic biodiversity and their habitats. But there is no specific
instruction in this research to protect aquatic biodiversity.

Islam, Nazrul. (1999) “Protecting Bangladesh’s Environment: The Role
of the Civil Society”, December 1999.

Islam, Nazrul. (1999) showed in his research work that Bangladesh is
experiencing serious environmental degradation. In many respects, the
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situation has reached crisis proportions. Several factors make Bangladesh
particularly vulnerable to environmental damage. Yet, environmental
degradation is not an inevitable price that Bangladesh has to pay for economic
growth. There are examples showing that the goals of environmental protection
and economic growth can be complementary. Bangladesh is making some
efforts to confront environmental problems. However, these efforts are not
proving adequate for the challenge. The underlying cause of the inadequacy is
absence of a strong, broad-based social movement for environmental
protection in Bangladesh. The common people of Bangladesh because of their
link with the traditional mode of life are inherently environment friendly.
However, they are also burdened with the daily struggle for survival. The
intelligentsia and members of the civil society will have to play a leading role in
building up the necessary social movement. The non-resident Bangladeshis
(NRB) and members of the international environment movement can join the
resident Bangladeshi's (RB) in this effort. There are some encouraging signs. It
is now necessary to build on them. Existing pro-environment forces need to
coalesce, enlist new forces, and thus build up a strong, broad-based, social
movement for protection of Bangladesh’s environment. In this research work
the author does not find out what's the main cause of environmental
degradation and aquatic biodiversity depletion.

Salahuddin, M. Aminuzzaman, 2010. Environment Policy of Bangladesh:
A Case Study of an Ambitious Policy with Implementation Snag, 5-9, July 2010.

Salahuddin M. Aminuzzaman (2010) examined the policies and laws
regarding the environment of Bangladesh. He shows at present the
implementation of the Environment Policy is handicapped by some institutional
limitations and thus appears to be less effective in responding to the demand
side of the service and interventions. If such institutional issues are not rightly
addressed, the Policy and the Act therefore, as one observer noted that it
served the “rhetoric purposes only for the central politicians and bureaucratic
leadership”. The National Environmental Policy does not clarify the measures
needed for integrated efforts for environmental protection. It also fails to
address the need for policy guideline concerning issues like bio-safety,
intellectual property right, watershed management, and trans-boundary
movement of hazards and environmental problems. However with some
modifications the National Environment Policy of Bangladesh can still be
considered as a good foundation to bring about necessary changes to address
and mitigate the major challenges of environment and to further improvement.
Therefore, a broad based consensus among various stakeholders to implement



15

the Environment Policy with necessary modifications will be crucial- with
highest political will, as a pre requisite.

However, above review of literature might help the present research work
to make references and understanding the features of environmental policy in
Bangladesh.The present research focuses mainly on environmental policy and
ethical issues which might be create impact on aquatic biodiversity and tries to
evaluate whether it is sustainable or not and thus it will endeavor to make some
suggestion for further research. In this regards books and article reviewed above
may help the research work for better realization about different aspects of
environment which will leads to a quality and reliable research work.

1.5 Verifiable Indicators

Selected indicators were verified to achieve the objectives of the research. Lists
of objective wise verifiable indicators for the proposed research are given below.

1. Conflicting issues in laws and policies for fresh water fisheries development,
habitat conservation, breeding place conservation, fish sanctuary
development, execution procedures, punishment of violation, definition of
the both open and closed water bodies, and its conservation, legal
provisions whether those provide privilege to any society and groups or not.

2. Plans and programs regarding aquatic biodiversity conservation and
development projects, appropriateness of project activities, and compliance
with Environmental Action Plan 1992, Environment Conservation 1995, and
other laws and policies regarding aquatice biodiversity.

3. Implementing procedures of development projects, suitability of implemented
projects; level of success, threats to aquatic biodiversity.

4. Code of conduct/manuals regarding law, rules and policy making and
implementing, developing action plan for development projects,
implementing procedures and sustainability of projects.

1.6 Research Approach and Type

The research approach is qualitative and type of research is cross sectional
descriptive since the proposed research used mainly qualitative data in the
form of narrative, elucidated and descriptive. Some quantitative data were also
used which are very insignificant and did not play any major role in this
research.
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1.7 Data used and its sources

Qualitative data were used for proposed research work. Quantitative data were
also used but it is not dominant for the proposed of the research.

1.8 Primary Data Sources

Primary data source were the fresh water aquatic resource especially fresh
water fisheries related laws, policies and law/policy making processes and
manuals or code of conduct. Relavant laws _such as The Canals Act 1864, The
Irrigation Act 1876, The Private Fisheries Protection Act 1889, The Agricultural
and Sanitary Improvement Act 1920, The Highways Act 1925, The Tanks
Improvement Act 1939, The Protection and Conservation of Fish Act 1950,The
Embankment and Drainage Act 1952, The Bangladesh Inland Water Transport
Authority Ordinance 1958, The Government Fisheries Protection Ordinance
1959, The Agricultural Development Corporation Ordinance 1961,The
Agricultural Pesticides Ordinance 1971,Bangladesh Fisheries Development
Corporation Act 1973, The Penal Code 1860, Fisheries Research Institute
1984, The Protection and Conservation of Fish Rules 1985, Environment Policy
1992, Environmental Action Plan 1992, Environmental Conservation Act 1995,
Environment Conservation Rules 1997, Water Supply and Sewerage Authority
Act 1996, Jalmahal Management Policy 2009, Bangladesh Water Act 2013,
and selected Fishery Development Projects, its implementation procedures and
evaluation reports of the projects, opinion of the experts regarding this issue
and so on.

1.9 Secondary Data Sources

Secondary data includes various research works on environmental politics,
laws, policies, and research on conservation strategies, relevant research
articles and books, newspapers, dissertations, website, development project
evaluation reports etc.

1.10Data Collection

1.10.1 Secondary Data Collection

Data from secondary sources were collected through desk work and content
analysis from various research works on environmental politics, laws, policies,
and research on conservation strategies, relevant research articles and books,
newspapers, dissertations, website, development project evaluation reports etc.
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1.10.2 Primary Data Collection Techniques

1.10.2.1 Content and Document Analysis

Document analysis was used to collect data from relevant laws, rules, policies,
Environmental Action Plan, different programs and projects as primary source
as stated above for proposed research.

1.10.2.2 Key-informant Interview (KII)

People who have good knowledge and experience on the topic under research
were selected as the key-informant for the proposed research. Some scholars,
environmental activist, and professionals were considered as the key-informants
for this study. Those who have expertise and sufficient knowledge in this field and
could provide fundamental information and suggestions. A semi-structured
interview schedule was used to collect data from the key-informants.

1.11 Data Analysis and Presentation of Findings

Qualitative data were analyzed through inductive reasoning process to
interpret, formulating structure for drawing the meaning, and inference
rationally. Results and findings were presented in narrative and descriptive
form.

1.12 Justification of the Study

In the review of literature, it clearly suggests that there is research gap in the
field of this research. To the best of our knowledge, no significant research
work is carried out about Environmental Politics and Ethical Issues in Aquatic
Biodiversity Conservation in Bangladesh. So present research might be fulfill
existing knowledge gap and would be helpful for the policy makers in preparing
appropriate environmental policies for Bangladesh as well as academicians
and other future research personnel on this field of research. Therefore, there
is need to conduct the present research and it is expected that existing study
will be beneficial for the people of Bangladesh.

1.13Scope and Limitation of Research

The research work is a new field of study. The findings of this research can
help the policy makers, academicians, knowledge seekers, and researchers to
get some new knowledge in this field. On the other hand, there were some
limitations in terms of time constraint, financial supports and unavailability of
some data; officials were reluctant to provide some data and information etc.
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1.14Conclusion

Environmental politics and ethical issues in aquatic biodiversity conservation
are very popular and current issues in the world. Especially the developing
countries like Bangladesh are in the marginal point in environmental security.
This present research intended to go through a proper and in depth study on
the field. The work has done by using proper methodology. It is tried to conduct
the research to achieve the research objectives and for a successful

completion.
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Chapter-2
Examining the Environmental Laws and Policies
Regarding Aquatic Biodiversity Conservation

Aims of this chapter are to examine the Environmental laws and policies to find
out the appropriateness of these laws and policies in respect of present
requirements of sustainable Environmental development emphasizing on
Aquatic Biodiversity Conservation in Bangladesh. Laws and policies included
are: The Canals Act 1864, The Irrigation Act 1876, The Private Fisheries
Protection Act 1889, The Agricultural and Sanitary Improvement Act 1920, The
Tanks Improvement Act 1939, The Protection and Conservation of Fish Act
1950,The Embankment and Drainage Act 1952, The Government Fisheries
(Protection) Ordinance 1959, The Agricultural Development Corporation
Ordinance 1961, The Agricultural Pesticides Ordinance 1971, The Bangladesh
Fisheries Development Corporation Act 1973, The Fisheries Research Institute
Ordinance 1984, The Protection and Conservation of Fish Rules 1985,
Fisheries in Environmental Policy 1992, Environmental Conservation Act 1995,
Jalmahal Management Policy 2009, Bangladesh Water Act 2013.

2.1 Introduction

Environmental issues are one of the main problems of the world's development
activities. It has begun to emerge onto the global agenda in the 1960s and in
early 1970s. The major problems are being a threat to the survival of human
beings and other flora and fauna.'* Environmental hazards are increasing
gradually in different ways and in various forms. The world communities are
very much concerned about it. The world leaders, different organizations and
national and international bodies/agencies are trying to cope with the
environmental problems?® such as water, air and soil pollution, deforestation,
biodiversity and ecology degradation, ozone layer depletion and so on. Most of
the states of the world are very much concerned about the short-term and long-
term impacts on environment and its resources creating due to various causes.
In this regard the state party and other international organizations have enacted
laws and formulated policies, action plan and programs etc.; for the

14 Peter Dauvergne, Handbook of Global Environmental Politics (Massachusetts: Edward Elgar
Publishing, 2005), pp. 11-12.

15 A.K.M. Kafiluddin, Population Research, Environmental Conservation and Economic
Development, (Dhaka: Pof. Shamim Ahmed; 2001), p. 67.
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conservation and development of the environment and to cope with the present
hazards situations of environment.*®

Accordingly environmental degradation and depletion of natural
resources are often observed in Bangladesh due to poverty, over-population,
and lack of awareness on the subject. It is manifested through deforestation,
destruction and alteration of wetlands, depletion of soil nutrients, unwise use of
resources, unplanned infrastructure development etc. Natural calamities like
floods, cyclones and tidal-bores are also resulting in severe socio-economic
and environmental damage. In addition, being a member of world community,
Bangladesh is affected by global environmental problems; and a victim of local
and regional problems. Bangladesh faces many environmental problems both
naturally occurring and those caused by human interventions. The major
environmental problems in Bangladesh can be traced due to over-population
and poverty. Consequently, deforestation, biodiversity degadation, ecological
imbalance, deteriorating water quality, land degradation, salinity intrusion,
wetland degradation through unplanned urbanization, pollutions by discharge of
untreated sewage and industrial wastes, indiscriminate use of chmical fertilizers
and pesticides are occurring in everyday.

In recent years like other countries, the Government of Bangladesh has
taken some important steps such as Adoption of National Environment Policy,
formulation of National Conservation Strategy, the National Environment Action
Plan for protection of the environment, sustainable use of natural resources
and pollution control to integrate environment with development within a policy
framework.

To take prompt legal action against environmental pollution, the
government has recently set up Environment courts. The Environment
Conservation Rules 1997 has also been passed by the Parliament. The
Department of Environment is taking measures to carry out surveys on
identification and control of pollutant industries, automobiles, river pollutants etc.

History of environmental laws and policies are not so long. Some
countries where revolutionary development of industry has taken place in the
eighteen century, and thus they introduced some measures to protect the
environmental pollution and degradation through industrial wastes.'’

16 T.I. Khan, Environmental Policies for Sustainable Development (India: Pointer Publishers,
2001), p. 65.

17 P, Leela Krishnan, Environmental Law in India (New Delhi: The Butterworth Groups of
Companies, 1999), p. 05.
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Government of Bangladesh has not been realized environmental laws and
policies earlier though some of environment related laws existed from the
British period. After the independence in 1971, Bangladesh has gradually
realized the environmental problems due to population growth, unplanned
infrastructure development, unwise resource utilization etc., and its importance.
It is observed that Bangladesh has been taking some integrated environmental
laws, policies and action plan to protect the environment from the degradation
in different sectors of the environment and its resources. It gets priorities in the
decade of 1990.18

In this chapter, laws and policies related to environment, agricultural
production, fresh water fish and other aquatic resources, biodiversity etc., have
discussed emphasizing aquatic biodiversity conservation and development for
find out the policy conflicts among the laws, policies and inter departments
during implementation of development works.

2.2 Laws and Policies of Environmental Activities

2.2.1 The Canals Act, 1864 (Bengal Act V of 1864)

An Act amended and consolidated the law relating to the collection of tolls and
canals and other lines of navigation, and for the construction and improvement
of lines of navigation in Bangladesh.

1. The following words shall have the several meanings hereby assigned to
them, unless where a contrary intention shall appear from the contexts, that
is to say:- the word “ vessel “ shall include any ship, barge, boat, raft,
timber, bamboos or floating materials propelled in any manner: the words “
line of navigation “ shall mean any navigable channel subject to the
provisions of this Act: the word “ channel” shall include any river, canal,
khal, nala or waterway, whether natural or artificial.

2. It shall be lawful for the Government, from time to time, by notification to
that effect published in the Official Gazette, to declare that the provisions of
this Act shall apply to any navigable channel specified in such notification;
and from and after such publication the provisions of this Act shall apply to,
and be in force as regards, such navigable channel.

3. It shall be lawful for the Government from time to time, to authorize any
person to make and open any navigable channel, or to clear and deepen
any navigable channel, and to stop any watercourse, or make any tracking

18 |bid.
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path, or do any other act necessary for the making or improvement of any
such channel; and any navigable channel made under this section shall be
rendered subject to the provisions of this Act in the manner prescribed in
the last preceding section.

The Government may take possession, as for a public purpose, of any
land that may be necessary for the execution of any of the above-mentioned
works, under the provisions of any Act in force for the taking possession of land
for public purposes.*®

This act was passed about more than hundred years ago when the
environmental problems did not take into consideration as it is in present
situation. Purpose of this act is to develop inland navigation and run the
waterways. But there are no options to consider degradation of wetalnd,
impacts of watercourse divert or close, aquatic environment and aquatic
biodiversity during execution of the law.

According to the century old Canal Act, authorized authority can clear and
deepen watercourses, remove the obstructions and even authority can stop or
close the watercourse if necessary for constructing dams or embankment in the
river, khal, nala, or waterways whether naturally water accumulate. However,
there is no provision in this Act that how it will face the problems after
constructing dams or embankment and for stop watercourse which will create
water logging in the upper part and water scarcity in lower part. As a result, it
hinders the natural fish migration and degrades the aquatic biodiversity. Also it
does not have any clause to protect water pollution in various ways that results
degradation of aquatic biodiversity. So such outdated, insufficient and
inappropriate law must be revised and amend as needs in present day.

The Canals Act 1864 and Environment Policy and Environmental Action
Plan 1992 and Environmental Conservation Act 1995

Though there are guidelines in environmental conservation Act and
conservation policy that any other laws and policies regulating environment
should comply with the Environment Policy, 1992, Environmental Action Plan,
1992 and Environmental Conservation Act, 1995 but what measures should be
taken in case of violation conducted by concerned agencies or any other
government agencies. For example, according to Environment Policy, 1992,
Environmental Action Plan, 1992 and Environmental Conservation Act, 1995, it

19 Mohiuddin Farooque and S. Rizwana Hasan, Laws Regulating Environment in Bangladesh
(Dhaka: Bangladesh Environmental Lawers Association, 1996), p. 259.
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is prohibited to stop any watercourse but the Canal Act 1864 permits to cose or
stop any watercourse for improving navigation. For these reason, conflicts arise
between implementing authority and concern department and ministry who is
responsible to protect and conserve environment and should take initiative to
amend this century old canal act.

2.2.2 The Irrigation Act, 1876 (Bengal Act Ill of 1876)
An Act to provide for irrigation in Bangladesh.

3. In this Act, unless there be something repugnant in the subject or context,
(1) “canal” includes-

(a): all canals, channels and reservoirs hitherto constructed, maintained or
controlled by Government for the supply or storage of water, or which may
hereafter be so constructed, maintained or controlled;

(b): all works, embankments, structures, supply, and escape channels
connected with such canals, channels or reservoirs;

(c): all village- channels as defined in clause (2) of this section;
(d): all drainage- works as defined in clause (3) of this section;

(e): any part of a river, stream, lake, natural collection of water or natural
drainage-channel to which the Government has applied the provisions of part Il
of this Act, or of which the water has been applied or used before the passing
of this Act for the purpose of any existing canal,

(f): all lands on the banks of any canal as defined in articles (a), (b), (c), (d) and
(e) of this clause, which have been acquired by Government;

(2) “village- channel” means any channel by which water is led from a canal
directly into the fields to be irrigated, and includes all subsidiary works
connected with any such channel, except the sluice or outlet through which
water is supplied from a canal to such channel,

(3) “drainage work” means any work in connection with a system of irrigation
which has been or may hereafter be made or improved by the Government for
the purpose of the drainage of the country, whether under the provisions of part
IV of this Act or otherwise, and includes escape-channels from a canal, dams,
weirs, embankments, sluices, groins and other works connected therewith, but
does not include works for the removal of sewage from towns;
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(4) “flood-embankment” means any embankment constructed or maintained by
the Government in connection with any system of irrigation-works for the
protection of lands from inundation, or which may be declared by the
Government to be maintained in connection with any such system; and
includes all groins, spurs, dams and other protective works connected with
such embankments;

(5) Nothing contained in the Embankment and Drainage Act, 1952 shall apply
to any canal or flood embankment as defined in this Act.

(6) Whenever it appears expedient to the Government that the water of any
river or stream flowing in a natural channel, or of any lake or other natural
collection of still water, should be applied or used by the Government for the
purpose of any existing or projected canal, the Government may, by notification
in the Official Gazette, declare that the said water will be so applied or used
after a day to be named in the said notification, not being earlier than three
months from the date thereof.

(7) At any time after the day so named, any canal-officer acting under the
orders of the Government in this behalf may enter on any land and remove any
obstructions, and may close any channels, and do any other thing necessary
for such application or use of the said water.

(8) As soon as is practicable after the issue of such notification, the Collector
shall cause public notice to be given at convenient places stating that the
Government intends to apply or use the said water as aforesaid, and that
claims for compensation in respect of the matters mentioned in section 11 may
be made before him. A copy of section 11, 12, and 13 shall be annexed to
every such notice.

(9) When any claim for compensation is made before the Collector in
accordance with the last preceding section, the Collector shall issue a notice
requiring all persons interested in the matter in respect of which compensation
is claimed to appear personally or by agent before him at a time and place
there in mentioned ( such time not being earlier than fifteen days after the date
of publication of the notice), and to state the nature of their respective interests
in the property affected, and the amount and particulars of their claims to
compensation for such interests.
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(11) No compensation shall be awarded for any damage caused by-

(a): stoppage or diminution of percolation or floods;

(b): deterioration of climate or soil;

(c): stoppage of navigation, or of the means of rafting timber or watering cattle.
But compensation may be awarded in respect of any of the following matters:-

(d): stoppage or diminution of supply of water through any natural channel to
any defined artificial channel, whether above or underground, in use at the date
of the issue of the notification under section 6;

(e): stoppage or diminution of supply of water to any work erected for purpose
of profit on any channel, whether natural or artificial, in use at the date of the
said notification;

(f): stoppage or diminution of supply of water through any natural channel
which has been used for purpose of irrigation within the five years next before
the date of the said notification;

(g): damage done in respect of any right to a water-course or the use of any
water to which any person is entitled under the limitation Act, 1908 Part IV;

(h): any other substantial damage, not failing under any of the above clauses
(a), (b) or (c), and caused by the exercise of the powers conferred by this Act,
which is capable of being ascertained and estimated at the time of awarding
such compensation.

In determining the amount of compensation under this section, regard
shall be had to the diminution in the market value, at the time of awarding
compensation of the property in respect of which compensation is claimed,;
and, where such market value is not ascertainable, the amount shall be
reckoned at twelve times the amount of the diminution of the annual net profits
of such property, caused by the exercise of the powers conferred by this Act.

(12) If any supply of drinking-water is substantially deteriorated or diminished
by any works undertaken in accordance with a declaration made by the
Government under section 6, the canal-officer shall be bound to provide within
convenient distance an adequate supply of good drinking-water in lie of that so
deteriorated or diminished, and no person shall be entitle to claim any further
compensation in respect of the said deterioration or diminution.
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(19) Any person on whom notice may be served under the same last
preceding section, and any person interested in any property in respect of
which such, notice has been issued, may, within six weeks of the service of
such notice, apply to the Court stating his objection to the amount of
compensation as fixed by the Collector under the last preceding section, and
the amount which he claims as compensation.

(35) In case of any accident being apprehended or happening to a canal or
flood-embankment, any canal-officer, or any person acting under his general or
special orders in this behalf, may enter upon any lands adjacent to such canal
or flood-embankment, and may excuse all works which may be necessary for
the purpose of preventing such accident, or repairing any damage done.

(37) In every case of entry upon any land or building under section7,
section33, section34 or section 35, the canal-officer or person making the entry
shall ascertain and record the nature of any crop, tree, building or other
property to which damage has been done, and the extent of the damage done
to any such property, and shall tender compensation to the proprietors or
occupies for all damage done to the same by the entry or by any works
executed.

(40) Whenever it appears to the Government that injury to the public health
or public convenience, or to any canal, or top any land for which irrigation from
a canal is available, has arisen or may arise from the obstruction of any river,
stream or natural drainage-course, the Government may, by notification
published in the official Gazette prohibit, within limits to be defined in such
notification, the formation of any such obstruction, or may, within such limits,
order the removal or other modification of such obstruction.

There upon so much of the said river, stream or natural drainage-
channel as is comprised within such limits shall be held to be a drainage-work
as defined in section 3.

(43) Whenever it appears to the Government that any drainage works are
necessary for the public health, or for the improvement or proper cultivation or
irrigation of any lands | districts to which the provisions of the Embankment and
drainage Act 1952, do not, apply, or that protection from floods or other
accumulation of water, or from erosion by a river, is required for any lands, the
Government may cause a scheme for such works to be drawn up and carried
into execution.
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(49) Any person may, with the permission of a canal-officer, construct a new
village-channel if he has obtained the consent of the owners and occupies of
the land required therefore.

(59) Every owner of a village-channel shall be bound-

(a): to construct and maintain all works necessary for the passage across such
village-channel of canals, village-channels, drainage-channels and public roads
existing at the time of its construction, and of the drainage intercepted by it, and
for affording proper communications across it for the convenience of the
occupants of neighboring lands;

(b): to maintain such village-channel in a fit state of repair for the conveyance of
water;

(c): to allow the use of it to others on such terms as may be declared equitable
by the canal-officer as hereinafter prescribed.

(66) Any person not an owner of a village-channel, desiring to have a supply
of water through such village-channel, may make a private arrangement with
the owners for the conveyance of water, or may apply to the canal-officer for
authority to use such village-channel

(67) On receipt of such application the canal-officer shall serve notice on the
owners to show cause why such permission should not be granted, and, if no
objection be raised, or if any objections be raised and found invalid, shall
authorize the conveyance of such supply on such conditions as may appear to
him equitable.

(93). Whoever, voluntarily and without proper authority, does any of the acts
following, that is to say:- (2) interferes with, increase or diminishes the supply of
water in, or the flow of water from, through, over or under any canal or
drainage-work, or by any means raise or lowers the level of the water in any
canal or drainage work;

(3):  being responsible for the maintenance of a village channel, or using a
village channel, neglects to take proper precautions for the prevention of waste
of the water thereof, or interferes with the authorized distribution of the water
there from, or uses such water in as unauthorized manner;

(4): corrupts or fouls the water of any canal so as to render it less fit for the
purposes for which it is ordinarily used;
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(5): destroys, defaces or moves any level-mark or water-gauge fixed by the
authority of a public servant;

(6): destroys or removes any apparatus or part of any apparatus, for controlling
or regulating the flow of water in any canal or drainage-work;

(7): passes, or causes animals or vehicles to pass, | or across any of the works,
banks or channels of a canal contrary to rules made under this Act after he has
been desired to desist there from;

(8): without the permission of the canal-officer causes, or knowingly and willfully
permits, any cattle to graze upon any flood-embankments, or tethers, or cause
or knowingly and willfully permits any cattle to be tethered upon any such
embankments, or roots up any grass or other vegetation growing on any such
embankments, or removes, cuts or in any way injures or causes to be removed,
cut or otherwise injured, any trees, bushes, grass or hedge intended for the
protection of such embankment;

(9): shall in case the offense shall not amount to mischief within the meaning of the
Penal Code, and on conviction before a magistrate, be liable to a fine not exceeding
fifty taka or to imprisonment for a term not exceeding one month, or to both.

(94) Whoever, without the authority of the officer:-

(1): pierces or cuts through, or attempts to pierce or cut through or otherwise to
damage, destroy or endanger the stability of, any flood-embankment;

(2): opens, shuts or obstructs, or attempts to open, shut or obstruct, any sluice
in any such embankment;

(3): makes any dam or other obstruction for the purpose of diverting or
opposing the current of a river on the banks where of are flood-embankments,
or refuses or neglects to remove any such dam or obstruction when so required
by the canal-officer, shall, in case the offense shall not amount to mischief
within the meaning of the Penal Code, and on conviction before a Magistrate,
be liable to affine not exceeding two hundred taka, or to imprisonment for a
team not exceeding six months.?°

The irrigation Act passed in 1876 and till it is in enforcement in Bangladesh
which is inherited from the British ruler. Such outdated law has some negative
aspect in present situation of Bangladesh. These are decisively discussed here
in respect of present situation of environment in Bangladesh.

20 |bid. p. 260.
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Section 4 of this Act permits the government to build or maintain any
embankment for irrigation works and protection of land erosion from flood.
However, there is no clause or option to take necessary measures if it creates
any adverse impact on surrounding environment and ecosystem, especially if it
creates wetland degradation, depletion of fresh water fish and fish habitats.

Section 6 and 7 of this act says that the canal officer has power to close
any water channel for the diverting water to irrigate in crop field, but there is no
options to consider any adverse impact on surrounding environment may
create due to close of any flowing watercourse, because stoppage or close of
any natural watercourse would degrade the surrounding natural resources that
means wetland and aquatic resources and environment of that area specially
fish and fish habitats. As we know any embankment or obstacle might create
impediments of migration and growth of fish and it’'s breeding as well.

Section 11 of this act empowers the government or concerned
government agencies who are not obliged to deliver any compensation for any
damage caused by irrigation development works such as decrease of floods
water, deterioration of local climate, degradation of biodiversity and ecosystem,
decrease of soll fertility, cost of closed of navigation way etc. due to construction
of dams and close of natural water flow. However, decrease of flood water
results degradation of natural environment, depletion of the biodiversity and
ecosystem especially fish and fish habitats. Any climate change in that local area
also makes adverse impact on environment and natural resource, decrease of
soil fertility might create aridity of land etc. In this section there is no provision
either for compensation or for repairing of these environmental damages, also
there is no any provision that how the government will face the environmental
problems creating from irrigation activities.

Section 49 of this act says that with the permission of canal-officer, any
person may construct a new village-channel if he has obtained the consent of
the owners and occupies of the land required as per rules. But there is no
precautionary provision for pre and post assessment of environmental impact
of such village setlement, it may cause land erosion and damages irrigation
systems which will lead to water misuse.

The Irrigation Act 1876 and Environment policy and Action Plan 1992

There is no clause to address pollution creating from pesticides and chemical
fertilizer that hinders the fish breading in fish habitats. Moreover, section 3.5 of
the Environment Policy, 1992 says concern executive departments/agencies
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who engage in development projects must ensure the sustainability;
environmentally sound and scientific use and management of surface water
resources which is cantradictory with the Irrigation Act, 1876. On the other
hand, there is no principle in the Environment Policy, 1992 that what will be the
criteria of sustainability. In addition they should ensure all steps taken for flood
control, including construction of embankments, dredging of rivers, digging of
canals etc.; which are environmentally sound at the local, regional, and national
levels and ensure that irrigation net-work does not create any adverse impact
on environment. However, section 5.6 of Environmental Action Plan, 1992 says
implementing procedure should maintain in such a way that development
projects on irrigation, roads and highways, embankments etc.; do not impede
drainage and sewerage or obstruct the flow and velocity of natural watercourse.
Special projects will be taken to mitigate such problems including other
environmental issues. However, Environmental Policy and Environmental
Action Plan 1992 and Environment Conservation Act 1995 do not provide any
guidelines that how the implementing agencies will take the necessary
measures for environmental degradation and to what extent. There is no
provision of compensation for environmental degradation and punishment in
case of violation of these laws. In addition, there are no standard guidelines
about monitoring, evaluation, environmental impact assessment and for
monitoring authority.?!

On the other hand, it is observed that according to irrigation act only
surface water must be used for irrigation activities. But Environment Policy and
Environmental Action Plan explain surface water and ground water will be
equally used ensuring sound environment. However, it would be said that there
are some contradictory issues in irrigation act, so irrigation act is conflicted with
Environment Policy, 1992 and Environmental Action Plan, 1992 those are
injurious for wetlands, aquatic biodiversity, fresh fish and fish habitats.

2.2.3 The Private Fisheries Protection Act, 1889 (Bengal Act Il of
1889)

An Act for protection of the right of fishing in private waters.

2. In this Act-

“fish” includes shell-fish and turtles;

“fixed engine” means any net, cage, trap or other contrivance for taking fish
fixed in the soil or made stationary in any other way;

21 The Environment Policy,1992 and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh
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“private waters” means waters-
(a): which are the exclusive property of any person; or

(b): in which any person has an exclusive right of fishery, and in which fish are
not confined but have means of ingress or egress.

3. Any person who-
(a): fishes in any private waters, not having a right to fish there in,

(b): erects, places, maintains or uses any fixed engine in private waters, or
puts, or knowingly permits to be put, there in any matter for the permission of
the person or destroying fish without the permission of the person to whom the
right of fishery there in belongs;

Shall be guilty of an offence, and shall be punished for a first offence
with a fine not exceeding fifty taka and for a subsequent offence with
imprisonment which may be simple or rigorous, for a term not exceeding one
month or with a fine not exceeding two hundred take, or both;

Provided that nothing herein contained shall apply to acts done by any
person in the exercise of a bona fide claim of right, or shall prevent any person from
angling with a rod and line or with a line only in any portion of a navigable river.

4. (1): Any fixed engine erected, placed, maintained, or used in contravention of
the last preceding section, and any fish taken by means of such engine, or
otherwise in contravention of this Act, shall be forfeited.

(2): And such fixed engine may be removed or taken possession of by the
magistrate of the district, or such person as he empowers in this behalf.

5. Whoever enters upon land in the possession of another or upon private
waters, with intent to commit any of the offence specified in section 3, shall be
punished with a fine not exceeding fifty taka.??

This Act was passed in 1889. It has mentioned that it is the first law enacted by
the British ruler among the fisheries laws existing in Bangladesh. It provides for
the protection of private rights on fishing. This act has defined as the private
fisheries and private waters.

22 Mohiuddin Farooque and S. Rizwana Hasan, Laws Regulating Environment in Bangladesh
(Dhaka: Bangladesh Environmental Lawyers Association, 1996), p. 337.
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The private fisheries protection Act is significant because the British
government enacted this act for ensuring the people’s rights on fishing. This
Act is on top of one hundred and twenty years ago, yet it is in enforcement in
Bangladesh.

Section 3(a) and (b) of this act says that if any person uses any fixed
engine in private owned waters and destroy fish, he will be responsible for that
and will be punished. Accordingly the aquatic resources such as fish, fish
habitats, aquatic ecosystem and biodiversity might be affected especially
degradation of fishery environment may degrade if any one fishes
indiscriminately. However, absence of necessary provisions in this act to
conserve the aquatic resources shows the insufficiencies of the law. As a result
sustainable use of fish resources and protection of fishery environment is
difficult through this Act. Moreover, it seems to be conflicted with Protection and
Conservation of Fish (Amendment) Act 2002, where the use of fixed engine for
catching fish in any fishery areas is totally prohibited.

The Private Fisheries Act, 1889 and Protection and Conservation of Fish
(Amendment) Act 2000, Environment Policy, and Environmental Action plan
1992

It is observed that there are contradictions between the Private Fisheries Act
and the Protection and Conservation of Fish (Amendment) Act 2002.2% On the
other hand it is also observed that the private fisheries Act, 1889 does not
comply with the Environment Policy, 1992 because, this policy does not permits
the fishing or recreational right on private owned waterbodies. Similarly
Environmental Action Plan, 1992 does not also permit the personal right or
enjoyments in private owned waterbodies. So, the Act is not compatible with
Environment Policy, 1992 and Environmental Action Plan, 1992 and there are
contradictions among them where indispensable problems will be arised in
implementing the law.?* On the other hand effectiveness and implementation of
this act is rarely found in practice. The government should take necessary
amendments for the proper application for the betterment of the water resource
and fishery management in Bangladesh.

23 The protection and conservation of fish (Amendment) Act 2002, Ministry of Fishery and
Livestock, Government of the Peoples Republic of Bangladesh.

24 The Environment Policy, 1992 and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.
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2.2.4 The Agricultural and Sanitary Improvement Act, 1920 (Bengal
Act No. VI of 1920)

An Act to consolidate and amend the law relating to the construction of

drainage and other works for the improvement of the agricultural and sanitary

conditions of certain areas in Bangladesh

(11): “tenant” means a person, whether resident or non-resident in the local
area, who holds land or premises for any purposes whatsoever under another
person, and is, or but for a special contract would be, liable to pay rent for that
land or premises to that person, and includes any rent-free holder or temporary
occupant of land or premises.

3. Whenever an application is received by the Collector from a local
authority or local authorities, or any person, recommending the undertaking of
any work for the improvement, or for the prevention of the deterioration, of the
agricultural or sanitary condition of any area, or if the Collector is himself of
opinion that the undertaking of any such work is necessary, he shall cause
such inquiries as he may deem necessary to be made and shall thereafter
consult the local authority or local authorities concerned;

4. (1) On completion of the necessary inquiries and after consultation, when
necessary, with the local authority or local authorities, the Collector shall-

(a) if he considers that the proposed work should not be done, pass an order to
that effect; or

(b) if he considers that the work proposed or modified should be done, take
action as hereinafter provided.

(2) An appeal shall lie to the Commissioner against every order by the Collector
under clause (a) of sub-section (1) within thirty days of such order; and the
decision of the Commissioner thereon shall be final.

6. As soon as possible after the receipt of the scheme, the Collector shall
publish a notice in the prescribed manner calling for objections or suggestions
thereon by any local authorities, or person interested, within such time as may
be prescribed.

8. (1) The Collector may-
(a): reject the scheme

(b): subject to such rules as may be prescribed in this behalf, accept it with
such modifications as he may deem necessary, and shall determine, in the
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prescribed manner, the method in which, and the conditions subject to which,
the cost of the work shall be financed and distributed.

(2) An appeal shall lie to the Commissioner against every order by the Collector
under sub-section (1) within thirty days of such order, and the decision of the
commissioner thereon shall be final.

10. (1) On the expiry of the period fixed by the notice published under section
6, the committee shall proceed in the prescribed manner to consider any
objections or suggestions in regard to the scheme received by the Collector,
and may either accept the scheme with such modifications as it may deem
necessary, or reject it.

(2) Whenever a scheme has been accepted by the committee, it shall frame
proposals, in the prescribed manner, regarding the method in which, and the
conditions subject to which, the cost of the work shall be financed and
distributed.

23.  Whenever any land, other than land taken or acquired for the purpose of
this Act, or any right of fishery, right of drainage, right of the use of water, or
other right of property, is injuriously affected by any act done, or any work
executed under this Act, the person in whom such property, or right is vested
may prefer a claim by petition to the Collector, for compensation.

Provided that the refusal to execute any work for which application is
made, and the refusal of permission to execute any work for the execution of
which the permission of the Collector or any other authority is required under
this Act, shall not be deemed acts on account of which a claim for
compensation can be preferred under this section.

24.  (1): No claim under section 23 shall be entertained which is made later
than three years after the completion of the work by which such right is
injuriously affected.

25.  When any such claim is made, proceedings shall be taken with a view to
determine the amount of compensation, if any, which should be made and the
person to whom the same should be payable.

26. In any such case which is referred by the Collector to the Court for the
purpose of determining whether any, and, if so, what amount of compensation
should be awarded, the Court shall take into consideration-
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First- the market value of the property or right injuriously affected at the time
when the act was done or the work executed,;

Secondly- the damage sustained by the claimant by reason of such act or work
injuriously affecting the property or right;

Thirdly- the consequent diminution of the market value of the property or right
injuriously affected when the act was done or the work executed;

Fourthly- whether any person has derived, or will derive, benefit from the act or
work in respect of which the compensation is claimed or from any work
connected therewith, in which case they shall set off the estimated value of
such benefit, if any, against the compensation which would otherwise be
decreed to such person; Provided that the Court shall not take into
consideration-

First- the degree of urgency which has led to the act or work being done or
executed;

Secondly- any damage sustained by the claimant, which, if caused by a private
person, would not in any suit instituted against such person justify a decree for
damages.

28.  All outlets and water-channels, natural or artificial, included in a scheme
under this Act, whether reconstructed, cleared, altered, enlarged, excavated or
cut under this Act, or not, and the construction and maintenance of
embankments and dams and works therein, or connected therewith, shall be
subject to the law for the time being in force regulating the construction and
maintenance of public embankments rivers, channels and outlets.

29.  All lands which are taken, or acquired permanently under this Act for the
purpose of a scheme, and any work constructed under this Act, and all water-
channels, embankments and dams included within the scheme, whether
reconstructed, cleared, altered, enlarged, excavated or cut under this Act, or
not ,shall be vested in the Collector on behalf of the Government, or subject to
such conditions as may be prescribed, in such local authority, or person as the
Government, may be general or special order, direct:

Provided that when the total cost of any work has been paid by any local
authority, or person, the said lands and works, including any water-channels,
embankments and dams, shall, subject to such conditions as may be
prescribed, vest in such local authority, or person.
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30. The local authority or person in whom the lands or works, water-channel,
embankments, and dams are vested shall be responsible for their
maintenance, subject to such rules as may be prescribed;

Provided that if the collector is satisfied that such maintenance is being
neglected or that it is desirable, in the public interest, that such maintenance
should be undertaken by the Government, he shall report, through the
Commissioner, to the Government who may direct that the duty of maintenance
be undertaken by the Government.

32. (1): Any person, who without lawful authority, creates or causes to be
erected any weir or other obstruction in any outlet or water-channel or cultivates
the bed of a water channel, so as to obstruct natural drainage, shall upon
conviction before a Magistrate, be liable to a penalty not exceeding two hundred
taka for every such offence.

(2) It shall be in the discretion of such Magistrate to direct any such offender to
remove or pay for the entire cost of the removal of any such obstruction.

33. The Commissioner, the Collector, and a committee appointed under
section 9 shall have all such powers as are conferred on a Civil Court by the
Code of Civil procedure, 1908 for the purpose of compelling the attendance of
witness and the production of evidence and for the purpose of examining
witness in any inquiry or appeal as the case may be which they may be
empowered to make or entertain under this Act.

34. No proceeding under this Act shall be defeated or invalidated by reason of
any defect or omission in the publication or service of any notification, notice or
order, unless material inquiry is done to any person by such defect or omission.?®

This Act was passed in 1920 in order to consolidate and amend the law relating
to the construction of drainage and other works for the improvement of the
agriculture and sanitary conditions of certain areas in Bangladesh providing
irrigations and sanitary facilities to the people.

Section 28 of this Act introduces some rules through which the authority
will make arrangements for construction and maintenance of the embankments
and dams for irrigation but there are no options to mitigate the adverse impact
may create from such construction activities during implementation.

25 Mohiuddin Farooque and S. Rizwana Hasan, Laws Regulating Environment in Bangladesh
(Dhaka: Bangladesh Environmental Lawers Association, 1996), p. 268.
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According to section 29 and 30, the authority can acquire the land under
a scheme and construct water channels; embankments and dams for irrigation
and these are vested in the local authority. However, there are no guidelines to
protect the environment and natural resources particularly aquatic ecosystems
and biodiversity may degrade due to those constructions and maintenance
activities. On the other hand, soil fertility may degrade and creates obstscle of
inundation in rainy season due to such construction. In that case, the authority
does not have any provision to take mitigation measures. As a result fish
habitat and aquatic environment will degrade. Moreover, according to sub-
section 3a(ii) of section 3 of the Protection and Conservation of Fish Act, 1950
the construction whether temporary or permanent of weirs, dams, bunds,
embankments and other structures is totally prohibited for conserving fresh
water fish which is conflicted with this Act. So, it is observed that there are
contradictory issues between the Agricultural and Sanitary Improvement Act,
1920 and the Protection and Conservation of Fish Act, 1950.

The Agricultural and Sanitary Improvement Act 1920 and Protection and
Conservation of Fish Act 1950, Environment Policy and Environmental
Action plan 1992

It is noticeable that Agricultural and Sanitary Improvement act 1920 does not
comply with Environment Policy 1992 and Environmental Action Plan 1992.%6 In
this regard, it is said that Agricultural and Sanitary Improvement Act, 1920 is
outdated and in some cases it is creating conflicts with the Protection and
Conservation of Fish Act, 1950 Environment Policy, 1992 and Environmental
Action Plan, 1992.27 Because, according to environmental policy and action plan,
environmental impact assessment must be conduct before construction of any
drainage either for irrigation or swerage, construction of any dams and
embankments, and also Fish Act 1950 does not permits any constructions in
wetlands that may cause the degradation of fish and fish habitats. So there must
be initiatives to amend this laws in respect of present needs and requirements.

2.2.5 The Tanks Improvement Act, 1939 (Bengal Act No. XV of 1939)

An Act provide for the improvement of tanks in Bangladesh for purposes of
irrigation.

2. In this act, unless there is anything repugnant in the subject or context-

26 The Environment Policy, 1992 and Environmental Action Plan, 1992, Ministry of Environment
&Forest, Government of the Peoples Republic of Bangladesh.

27 The Protection & Conservation of Fish Act, 1950, Ministry of Fishery & Livestock,
Government of the Peoples Republic of Bangladesh.
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(1a) “ agricultural land” includes land used for the growing of vegetable and the
like and also waste land which is capable of cultivation but does not include a
fruit garden, an orchard or any homestead land;

(2) Collector” includes a Thana Nirbahi Officer and any officer appointed by the
government to exercise all or any of the functions of a Collector under this Act;

(7) “tank” means a reservoir or place which has been used as a reservoir, for
the storage of water whether formed by excavation, for the storage of water
whether formed by excavation or by the construction of one or more
embankments or place where water naturally accumulates, and includes any
part of a tank and the banks thereof except such portions of the banks as are
homestead, garden or orchard lands.

3. If the Collector is of opinion that any tank has fallen into disrepair or disuse,
he may serve a notice in the prescribed from and manner on the person having
control over the tank requiring him to carry out within a period specified in the
notice such improvements of the tank as the Collector considers necessary for
the proper utilisation of the tank for purposes of irrigation.

4. (1) If the improvements referred to in section 3 are not carried out to the
satisfaction of the Collector within the period specified in the notice issued
under that section or within such further period as the Collector may on
application made to him in this behalf, think fit to allow, the Collector may by a
notice to the person having control over the tank and otherwise published in the
prescribed form and manner, declare the tank to be a derelict irrigation work.

5. After the notice declaring a tank to be a derelict irrigation work has been
confirmed under section 4 the Collector, if he thinks fit, may at any time-

(a): take possession of the tank and carry out the improvements, specified in
the notice under section 3, or

(b): authorize under section 6 a local authority, co-operative society or any
other person interested to take such action.

6. (1) Any local authority or co-operative society or any other person who, in the
opinion of the Collector, has an interest in a derelict tank, may, if authorized by
the Collector buy an order in writing in this behalf, take possession of such tank
and carry out the improvements specified in the notice under section 3.

(2) In making any order under sub-section (1) the collector shall, except for
sufficient reason to be record in writing, give preference to the sole owner or
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any co-sharer owner of the tank who has submitted an application stating that
he is wiling to carry out the said improvements or he may make an order in
favour of more than one such co-sharer owner jointly.

6A. (1) If any authorized person considers it necessary for the purpose of
carrying out the improvements in a derelict tank to take possession of any land
adjoining such tank, he may-

(a): if he is Collector, take possession of such land by order in writing; and

(b): if he is not the Collector, apply in the prescribed manner to the Collector to
be empowered to take possession of such land and the Collector may, if he is
satisfied after considering the application that such land is required for carrying
out the improvements, empower the authorized person by order in writing to
take possession of such land;

7. (1) If any authorized person-

(a): falls to carry out the improvements to the satisfaction of the Collector within
such time as may be specified in the order under section 6, or

(b): falls, in the opinion of the Collector, to proceed with the improvements with
due diligence or to maintain the tank in proper condition or

(c): with or without the permission of the Collector gives up possession of the
tank or abandons the work of improvement or

(d): is, in the opinion of the Collector, guilty of any serious negligence or
misconduct in relation to the tank o to person having any right or interest in the
tank or in the use of water thereof or

(e): falls to comply with any order passed under section 26 or section 27, the
Collector may cancel the order made under section 6 as well as any order
made under clause (b) of sub-section (1) of section 6A and there upon all rights
and powers of the said authorized person in respect of the tank and in respect
of any land of which possession is taken as a result of an order made under
clause (b) of sub-section (1) of section 6A shall cease and determine, and the
Collector shall take possession of the tank and such land.

(2) After taking possession of the tank and such land under sub-section (10 the
Collector shall either appoint another authorized person to carry out the
improvements or carry them out himself.
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9A. An authorized person shall be entitled to remain in possession of any land
adjoining a derelict tank of which possession is taken under section 6A as long
as such person remains in possession of such derelict tank under section 8.

13. Where, at the time of the taking of possession of a derelict tank by an
authorized person, any person has a right, on payment of any rent or charge, to
catch fish in the tank or to take fruits from trees on, or other produce from the
banks of the tank the authorized person shall at such times and in such manner
as may be prescribed, pay to the said person such compensation as the
Collector, after such inquiry as he thinks fit, may determine. Such
compensation shall not be less than the amount of the rent or charge which the
said person continues to be liable to pay to the owner or any tenant of the tank
and shall be deemed to be a full and complete satisfaction for all loss suffered
by such person as a result of the interference with the exercise of his right.

14. (1) Where the bed or any part of the bed of a tank has been leased out to
cultivators for agricultural purposes the authorized person shall pay
compensation to such cultivators, and thereon such lease shall be terminated.
The amount of compensation payable to each cultivator shall be such amount
as the Collector, after such inquiry as the thinks fit, deems fair and equitable
but not less than salami paid by such cultivator for the lease.

14 A. (1) Where the owner of a derelict tank is not the owner of any land
adjoining such tank of which possession is taken under section 6A, or retaken
under sub-section (3) of section 9B, the authorized person shall, at such times
and in such manner as may be prescribed, pay to the person in possession of
such land at the time of taking or retaking possession thereof such
compensation as the Collector, after such inquiry as he thinks fit, may
determine. Such compensation shall not be less than the amount of the rent
which the person so dispossessed is liable to pay in respect of the land and
shall be deemed to be a full and complete satisfaction for all loss suffered by
such person as a result of the interference with his possession.

(2) Where the owner of a derelict tank is also the owner of any land adjoining
such tank of which possession is taken under section 6A, or retaken under sub-
section (3) of section 9B, the authorized person shall-

(a) in the case where such land is in the actual possession of the owner thereof
, pay at such times and in such manner as may be prescribed to such owner
such rent as the Collector, after such inquiry as he thinks fit, may determine;
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Provided that where the authorized person is the owner of such land in
actual possession thereof, no such payment of the rent determined by the
Collector under this clause shall be necessary; but the amount of such rent
shall be included in and form part of the costs incurred or likely to be incurred
by the authorized person in carrying out the required improvements in the tank;
and

15. (1): During the period of possession no person shall without the permission
of the authorized officer use or occupy the tank or use the water thereof except
for drinking or other domestic purposes or catch fish in the tank or take fruits
from the trees on, or other procedure from the banks of the tank, except such
portion of the banks as are homestead, garden or orchard lands.

(2): No person shall without the permission of the authorized person use or
occupy such land or take fruits from trees on, or other procedure from such
land.

16.  During the period of possession all rights to use the water of the tank for
irrigation purposes shall vest in the authorized person and no person shall use
the water of the tank for such purposes except with the permission of the
authorized person.

16 A. (1) When the possession of any tank has been taken under section 5 or
section 6 the Collector shall determine in the prescribed manner the maximum
area of land to the limits of which irrigation from the said tank may practicably
be extended (hereinafter referred to as the maximum irrigation area) and the
Collector shall publish a notice in the prescribed form and manner defining the
limits of the maximum irrigation area so determined.

18. (1): During the period of possession the authorized person may, subject to
the provisions of this Act and the previous permission of the Collector, lease to
any person for a period not extending beyond the period of possession any part
of the banks of the tank or any right to take fruit from trees on, or other produce
from, such banks or any right to rear and catch fish in the tank.

(2): During the period any land of which possession is taken under section 6A
or retaken under sub-section (3) of section 9B remains in the possession of an
authorized person, such authorized any may, subject to the provisions of this
Act and the previous permission of the Collector, lease to any person for a
period not extending beyond the said period of possession any part of the said
land or any right to take fruits from trees on, other produce from such land.
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(4): All sums realized by the authorized person under any lease granted under this
section shall be applied to the recovery of all costs incurred or likely to be incurred
by the authorized person in carrying out the required improvements in the tank and
by the Collector in carrying out the purposes of this Act in respect of the tank
together with interest of such costs at the rate of fifteen per centum per annum.

19A. Notwithstanding anything contained in the Bengal Tenancy Act, 1885 no
person shall acquire any occupancy right in any part of the banks of or in any
land adjoining, a tank leased out to such person under section 18 and no
person who held any part of the banks of any tank under a lease under section
18 at any time since the commencement of this Act shall be deemed to have
acquired any occupancy right therein.

20.  Every authorized person who takes possession of a derelict tank under
the provision of this Act shall maintain the same improper condition, and if, in
the opinion of the Collector, he fails to do so the provisions of sections 5 and 6
shall be applicable as if the maintenance of the tank in proper condition were
an improvement specified in the notice under section 3 or the collector may, if
he thinks fit, arrange for the maintenance thereof from the authorized person.

26.  Any person aggrieved by any action (or decision ) of an authorized
person, other than the Collector, may appeal to the Collector who after giving
such authorized person an opportunity to be heard in the matter, shall pass
such order thereon as he thinks fit.

35.  Whoever contravenes any of the provisions of section 15, or sub-section (1)
of section 16 shall be punished with fine which may extend to five hundred taka.?®

There are many small or big tanks in rural areas of Bangladesh. Most of them
are private ownership. These tanks are approximately remained fallow because
of the different problematic situations like ownership, local politices, and peoples’
reluctant to use it etc. However, the Government of Bangladesh enacted this law
to addressing these problems and also ensuring the rural economy of
Bangladesh. This Act was passed in 1939 in order to provide facilitation for the
improvement of tanks in Bangladesh for purposes of irrigation.

The Tanks Improvement Act is significant in respect of agricultural
development and environment. Thus the fallow tanks have taken into
consideration for the purpose of agriculture and irrigation. But at present it has
some drawback in the aspect of Bangladesh that is discussed here.

28 Mohiuddin Farooque and S. Rizwana Hasan, Laws Regulating Environment in Bangladesh
(Dhaka: Bangladesh Environmental Lawers Association, 1996), p. 269.



43

According to sub-section 7, of section 2 of this Act, the government will
conserve and develop the fallow wetlands as the water tank for purposes of
irrigation. Intention of the government is to enhance agriculture production
through providing irrigation by using water of those water tanks. But it does not
mention any provision about the adverse impact on surrounding environment
may create from this activity and does not take into consideration about the
development and conservation of aquatic biodiversity of those tanks. Section
16 cites that no person shall use the water of the tank for any other purposes
except irrigation without the permission of the authorized person means aquatic
biodiversity specially fisheries does not take into consideration as the
resources. At present, there are also many such water tanks in Bangladesh
which may use as water resevoir as well as for natural fish conservation
shelter, so this law should amend considering the conservation of natural
ecosystems and aquatic biodiversity of that area.

The Tanks Improvement Act 1939 and Environment policy and
Environmental Action Plan 1992

The Tank Improvement Act 1939 does not comply with Environment Policy,
1992, Environmental action Plan, 1992 and Fish Protection and Conservation
1950., Surrounding wetlands and waterbodies would pollute due to use of
pesticides and chemical fertilizers that uses in irrigated crop field for enhance
agriculture production. This polluted toxic water also goes in nearest
waterbodies or wetland which is the fish habitats and fish breeding place but
there is no provision to protect this pollution creating from irrigated water.
However, it is said that this act is enacted during the British period. No
amendment has yet been made by the government. So, this Act does not
comply with the Private Fishery Act 1889, Environment Policy 1992 and
Environmental Action Plan 1992. Moreover, the Tanks Improvement Act 1939
is enacted with aim of increasing agriculture production without considering the
other aqautic resources. So it is not useful for aquatic biodiversity especially
fresh water fish; contrarily it is indirectly degrading fresh water fish. Therefore,
government should take immediate necessary step to amendment this Act and
take necessary steps to permit rural people to cultivate fish in those tanks and
use limited water for irrigation to develop agriculture.?®

29 The Environment Policy, 1992 and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.
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2.2.6 The Protection and Conservation of Fish Act, 1950 (East
Bengal Act No. XVIII of 1950)

An Act to provide for the protection and conservation of fish in Bangladesh.

Definitions

2. In this Act, unless there is anything repugnant in the subject or context-

(1) “Current Jal’means fishing net made of monofilament synthetic nylon fibre
of different mesh sizes.

(2) “fish” includes all cartilaginous, bony, fishes, prawn, shrimp, amphibians,
tortoises, turtles, crustacean animals, molluscs, echinoderms and frogs at all
stages in their life history;

(3) “fishery” means any water body, natural or artificial, open or closed, flowing
or stagnant (such as river, haor, baor, beel, floodplain, canal etc.) where
activities for growing fish, or for conservation, development, demonstration,
breeding, exploitation or disposal of fish or of living organisms related to such
activities are undertaken, but does not include an artificial aquarium of fish
used as a decorative article, pond or tank;

(4) “Fishery Officer” means any person whom, the Government or any officer
empowered by the Government in this behalf, may appoint to carry out all or
any of the purposes of this Act or to do anything required by this Act or by any
rule made there under to be such officer: provided that, no police officer shall
be so empowered;

(5) “Fishing net” means the nets which are specially meant for catching different
species of fishes from water bodies and it is one type of fishing gear made of
different types of yarns including synthetic yarns of different mesh sizes other
than Current Jal. The common tanning materials of net are fruit of gab
(Diospyrous embryopteris) bark of Goran (Ceriops roxburghiana) and Coal-tar;

(6) “fixed engine” means any net, cage, trap or other contrivance for catching
fish, fixed in the earth or made stationary in any other way;

Power to make rules

3. (1) The Government may make rules for the purposes hereinafter in this
section mentioned.

(2) The Government may, by notification, apply such rules or any of them to
any water or waters.
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(3) Such rules may-
(a) prohibit or regulate all or any of the following matters, that is to say,
(): the erection and use of fixed engines;

(i): the construction, temporary, or permanent, of weirs, dams, bunds,
embankments and other structures;

(iii): the use or method of operation of any kind of fishing net and the size of
the mesh of any fishing net;

(iv): the manufacture, import, marketing, carrying, transporting or possessing of
such fishing nets, traps, gears, and other contrivances as may be specified in
the rules;

(b): prohibit the destruction of or any attempt to destroy, fishes by explosives,
gun, bow, and arrow in inland water or within coastal territorial waters;

(c): prohibit the destruction of, or attempt to destroy, fishes by the poisoning of
water or the depletion of fisheries by pollution, by trade effluent or otherwise;

(d): prescribe the seasons during which the killing or catching of fishes of any
prescribed species shall be prohibited;

(e): prescribe a minimum size below which no fish of any prescribe species
shall be killed or sold’

(H): prohibit all fishing in all waters or in any specified waters for a specified period;

(9): prohibit the destruction of or any attempt to destroy fishes by drying or
dewatering of any fishery;

Provided that the Government may for the purpose of pisciculture,
collection of data and scientific investigation for bio-logical study on fish permit
the catching of fishes in any closed season or in any prohibit water or below the
prescribed minimum size and disposal thereof subject to the condition of
license issued for the purpose.

(4) In making any rule under this section, the Government may provide for-

(a): the seizure, removal and forfeiture of any fixed engine (fishing net, Current Jal)
or any other contrivance erected or used for fishing in contravention of the rules;

(b): the forfeiture of any fishes taken by means of any such fixed engine (fishing
net, Current Jal) or any other contrivance; and
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(c): the procedure for disposal of forfeited fixed engine, fishing net, (Current Jal
or other contrivance or forfeited fish)

(5) The power to make rules is subject to the condition of previous publication;
and the date to be specified under clause.

(6) All such rules shall be published in the official Gazette and shall, unless
some later date is appointed, come into force on the date of such publication.

Power to prohibit sale of fish

4. The Government may, by notification, prohibit for a specified period the
catching, carrying, transporting, offering or exposing or possession for sale or
barter of fishes below the prescribe size of any prescribed species throughout
Bangladesh or any part thereof.

Prohibition about Current Jal

4. (1) No person shall manufacture, fabricate, import, market, store, carry,
transport, own, possess or use Current Jal.

(2) Whoever has in his possession Current Jal, shall within 45 days of coming
into force of this provision, surrender such current Jal to the nearest police
station, office of the fishery Officer or office of the Upazila Nirbahi officer and
during that period an existing possession of Current Jal by any person shall not
be deemed to be an offence.

Penalties

5. (1) The breach of any rule made under section 3 or of any prohibition notified
under section 4, shall be punishable with rigorous imprisonment for a term
which shall not be less than one year and may extend to two years, or with fine
which may extend to five thousand taka, or with both.

(2) The breach of any prohibition, described in section 4(1), in connection with-

(a) manufacture, fabrication, import, marketing or storing of Current Jal by any
person shall be punishable with rigorous imprisonment for a term which shall
not be less than three years and may extend to five years, and shall also be
liable to fine which may extend to ten thousand taka; and

(b) carrying, transporting, owning, possession or use of Current Jal by any
person shall be punishable with rigorous imprisonment for a term which shall
not be less than one year and may extend to three years, or with fine which
may extend to five thousand taka or with both.
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Power to confiscate

5A. When any person is convicted of an offence punishable under this Act or
the rules made under this Act, the Court, before which he is convicted, shall
direct that, any article or thing used or intended to be used in the commission of
such offence, be confiscated.

Arrest without warrant for offence under the Act

6.(1) Any person, specially empowered by the Government in this behalf, may
arrest without warrant any person committing a breach of any rule under
section 3 or any prohibition notified ( under section 4 and 4A respectively)

(a) if the name and address of the person are unknown to him, and

(b) if the person declines to give his name and address or if there is reason to
doubt the accuracy of the name and address, if given.

(2) A person arrested under this section may be detained until his name and
address have been correctly ascertained: provided that no person so arrested
shall be detained longer than may be necessary for bringing him before a
Magistrate or to the nearest police-station according to the provisions of the
Code of Criminal Procedure, 1898.

(3) Notwithstanding anything contained in the Code of Criminal Procedure,
1898, it will be lawful for the officer-in-charge of a police-station to detain a
person produced before him under the preceding sub-section till he is produced
before the Magistrate.

(4) All fishery officers empowered by the Government shall have the same powers
of search, seizure and investigation in respect of an offence under this Act as a
police officer of the rank of Sub-Inspector; and any police officer, shall be
destroyed after the lapse of 30 days, if in the meantime no one claims the same or
otherwise initiates any other proceeding regarding his lawful claim there to.

Cognizance, trial etc., of offence

7. Notwithstanding anything contained in the Code of Criminal Procedure, 1898
(Act v of 1898)

(a) an offence under this Act shall be a cognizable offence within the meaning
of that code,;

(b) no court shall take cognizance of such offence except on the complaint or a
report of a fishery officer or of a police officer not below the rank of Sub-
Inspector,
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(c) no Court other than of a Metropolitan Magistrate or Magistrate of the first
class shall try an offence under this Act; and

(d) A Court trying an offence, except an offence under clause (a) of sub-section
(2) of section(5) under this Act may try the offence summarily in accordance
with the procedure laid down in the said Code for summary trial.

Officers to be deemed public servants

8. All persons empowered to perform any functions under this Act shall be
deemed to be public servants within the meaning of section 21 of the penal Code.

Indemnity

9. No suit, prosecution or other legal proceeding shall lie against any person
empowered to perform any function under this Act for anything which is in good
faith done or intended to be done under this Act.°

The Government has made the date of enforcement of this Act form 29
June 1950 through the Gazette notification for aiming the protection and
conservation of fish and fish species.3?

Sub-section 3.a(2) of section 3 of this act states that prohibit or regulate
all the construction, temporary or permanent, of weirs, dams, bunds,
embankments and other structures.

Sub-section a(1) of section 4 of this act prohibits manufacture, fabricate,
import, market, store, carry, transport, own, possess or use current net (Jal).
Also sub-section a(2) states that whoever has current Jal in his possession,
shall within 45 days of coming into force of this provision, surrender such
current Jal to the nearest police station, office of the fishery officer or office of
the Upazila Nirbahi Officer, and during that period an existing possession of
current Jal by any person shall not be deemed to be an offence.

Section 9, no suit, prosecution or other legal proceeding shall lie against
any person empowered to perform any function under this act for anything
which is in good faith done or intended to be done under this act.

This Act is very significant for the conservation and development of fresh
water fisheries and fish species in Bangladesh. Historically, it has treated as
the core fisheries law in Bangladesh because it deals with all kinds of fish

30 The protection and conservation of fish Act, 1950, Ministry of fisheries and livestock,
Government of the Peoples Republic of Bangladesh.
31 A.R. Masud, Law on fish, (Dhaka: Khandakar Mohammad Ali, 1992), p. 2.
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exploitations, cultivation and conservation. Though this act is a landmark in the
history of fish but there are some drawbacks in the aspect of wetlands
environment in present Bangladesh.

Sub-section a(2) of section 3 of this Act states that the authority
prohibits or regulates construction of dams and embankments. In some case it
will permit to construct dams, bunds, embankments and other structures within
its regulation but there are no provisions to meet up the impacts on aquatic
environment create from such constructions. For such construction aquatic
resources will be degraded in course of time specially the aquatic ecosystems
and biodiversities.

Sub-section a(1) of section 4 of this Act states that no person shall
possess or use current Jal, but trade ministry does not have any options to
regulate the import of materials for manufacturing current Jal because material
used to produce current Jal uses for other purposes, therefore can import that
material showing other purposes.

According to section 9 of this Act, any person empowered to perform
any function under this Act for anything, which is in good faith done; no legal
procedure can take against him. It is conflicting to the protection and
conservation of fish and fish species. Because, this good faith can create
opportunity to some dishonest officer or concern authority to perform illegal and
destructive works that can deplete or destroy or degrade our indigenous fish
and fish species as the impacts of his work assigned.

However, there is no provision to take measures from the siltation of fish
habitats. Under this Act, it is also unfortunate that there are no provisions for
conservation and development of aquatic plants, which is very important for fish
habitats to develop and conserve fish and fish species, aquatic biodiversity and
maintaining aquatic ecosystems. At present, different kinds of high vyield
varieties of fish species are culturing in different open waterbodies through the
fertilizations of fish and it is becoming very popular in Bangladesh. It is affecting
our indigenous fish that would cause the extinction of some indigenous fish
species; unfortunately some of local species has already been in critically
endangered. But there is no provision for protecting indigenous fish species in
this Act.
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The Protection and conservation of Fish Act 1950 and Environment Policy
and Environmental Action Plan 1992

Environment Policy, 1992 has said to ensure appropriate environment for
fisheries, prevent activities, which diminish the wetlands, maintaining aquatic
ecosystem and biodiversity but there is no guideline how the Protection and
Conservation of Fish Act, 1950 will do such work complying with Environmental
Conservation Act, 1995, and Environmental Conservation Policy 1992 and
Environment Action Plan 1992. Moreover, if the authority concerning with
Protection and Conservation of Fish Act, 1950 does not comply with the
Environmental Policy, 1992 Environmental Action Plan, 1992 and
Environmental Conservation Act, 1995 then what will be the punishment
measures and what will be the compensation of damages or losses and who
will be responsible for degrading the fisheries. There is also no provision about
overseeing authority and assessment system of losses or damages in this Act
as well as in Environment Policy, 1992 Environmental Action Plan, 1992 and
Environmental Conservation Act, 1995.3?

Therefore, it is said that there are some contradictory and conflicting
issues among the Protection and Conservation of Fish Act, 1950, Environment
Policy, 1992 and Environmental Action Plan, 1992, Environmental
Conservation Act, 1995 ressulting the degradation of wetlands and aquatic
biodiversity especially fresh water fish and fish species. In some cases it is
conflicted each other and in some cases self-contradictory.

2.2.7 The Protection and Conservation of Fish Rules, 1985

1. Short title- These rules may be called “The Protection and Conservation of
Fish Rules, 1985

2. Definitions: (1) In these rules, unless there is anything repugnant in the
subject or context-

(a) “form” means the form annexed to these rules; and
(b) “Schedule” means a schedule annexed to these rules;

(2) The words or expression used in these rules but have not been defined
shall have the same meaning as assigned to them in the Act under which these
rules are made.

32 The Environment Policy, 1992 and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.
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3. Erection of fixed engines prohibited-(1) No person shall erect or use fixed
engines in the rivers, canals, khals, and beels.

(2) Any fixed engine erected or used in contravention of sub-rule (1) and any
fish caught by means of such engine may be seized, removal and forfeited.

4. Construction of bunds, etc., prohibited for certain purpose- No person
shall construct bunds, dams and embankments or any other structure, whether
temporary or permanent in, on, across the river, canals, khals or beels for any
purpose other than irrigation, flood control or drainage.

5. Destruction of fish by explosives, etc., prohibited- No person shall
destroy or make any attempt to destroy any fish by explosives, gun, bow, and
arrow in inland waters or within coastal territorial waters.

6. Destruction of fish by poisoning prohibited- No person shall destroy or
make any attempt to destroy any fish by poisoning of water or the depletion of
fisheries by pollution, by trade effluents or otherwise in inland waters.

7. Catching and destruction of certain fish during certain period
prohibited- No person shall, during the period from 15t day of April to 315 day
of August each year, catch or cause to be caught or destroy fry of Shol, Gazar
and Taki moving in clusters or the parent fish while guarding them in the rivers,
canals, khals, beels or any other sheet of water which ordinarily has direct
communication with any river, canal, khal or beel;

Provided that the prohibition shall not extend to the catching or destruction of
the fry and the parent fish of the species named above for the purpose of carp
culture.

8. Catching of carp fishes prohibited in certain waters-(1) No person shall
catch or cause to be caught carp fishes, that is Rui, Catla, Mrigal, Kalbaus and
ghania of any size in the waters of the rivers, khals, etc. species in the first
schedule during the period mentioned in the said schedule unless he has a
licence there fore issued by a competent officer in this behalf;

Provided that no licence for catching of the above named carp fish shall
be allowed for purpose other than pisciculture.

(2) A licence issued under sub-rule (1) shall be issued in the form shown and
shall be subject to the conditions as are specified on the face of the licence.

(3) There shall be collected a licence fee of Tk-100/- for each licence issued
under this rule.
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9. Sale of fish prohibited- No person shall catch, carry, transport, offer, expose
or possess fish of the species and size mentioned in column 2 and 3 of the
second schedule at any time during the period mentioned in column 4 thereof.

Provided that the prohibition shall not apply to the catching, carrying,
sale, transport or possession of any fish for the purposes of, or in connection
with, pisciculture.

10. Disposal of forfeited fish- Any fish forfeited for a breach of any of these
rules shall be disposed of by auction and the auction money there of shall be
deposited in such Head of account of the Government as it may direct.

11. Prohibition on catching, carrying, transporting, offering, exposing, or
possessing of frogs- Not withstanding anything contained in these rules, the
Government may, by notification in the official Gazette, prohibit the catching,
carrying, transporting, offering, exposing or possessing of any frog dead or
alive during such period in such area and with such exceptions as may be
specified there in.33

The Fish Rules was passed in 1985 for the execution of the Protection
and Conservation of Fish Act, 1950.

Section 4 stated that no person shall construct bunds, weirs, dams and
embankments or any other structure whether temporary or permanent, in, on
across or over the rivers, canals, khals, or beels for any purpose other than
irrigation, flood control or drainage.

Sub-section 8(1) stated that no person shall catch or cause to be caught
carp fishes, that is Rui, katla, Mrigal, kalbaus and Ghania of any size in the
waters of the rivers, haors, beels, khals, etc., specified in the First Schedule
during the period mentioned in the said Schedule unless he has a license
thereof issued by a competent officer in this behalf.

Fish Rules is most significant for the conservation and development of
the fisheries resources in Bangladesh. This rule comprises of some important
provisions for developing and conserving the fish and fish species in the
country. Under the Rules, the sustainable exploitations of the fish resources
can be ensured.

Section 4 stated that to construct bridge, embankments etc.; on any
water bodies for the irrigation, flood control or drainage only. Whatever the

33 The Protection and Conservation of Fish Rules, 1985, The Bangladesh Gazette,
Extraordinary, October 17, 1985.
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purpose may be, any dam or cross-dam always obstructs the natural flow of the
water and it could affect the fish and fish species and it may also cause to
damage natural habitats, breeding and aquatic ecosystems. The relevant
amendment is necessary in respect of environmental considerations.

Sub-section 1 of section 8, no person shall catch or cause to be caught
carp fishes that are Rui, Katla, Mrigal, Kalbus, and Ghanai of any size in the
waters of the rivers, haors, beels, khals, and tanks. Moreover, if anybody
catches fish violating the rules, there is no provision to punish that person
rather authority shall provide the lincense by a competent officer to legalize this
catching. It means license holders can catch fish in any fishery at any time
ignoring restrictions imposed on them. It would be the cause to degrade fish,
fish habitats and fish species.

2.2.8 The Protection and Conservation of Fish Rules 1985 and the
Protection and Conservation of Fish Act 1950, Environment
Policy and Environmental Action Plan, 1992

The Protection and Conservation of Fish Rules, 1985, was passed in order to

conservation and development of the fish resources in Bangladesh. But under

section 4 of this rules the authority can construct bridge, embankment in any water
bodies for the irrigation purposes without the assessment of environment impact.

And also following section 8, the license holders catch fish in any fishery.

Moreover, the Protection and Conservation of fish Act 1950, section 3.a(ii)

prohibits the construction, temporary or permanent of dams, bunds, embankments

and other structures and sub-section (f) of section 3 prohibits all fishing in all
waters or in any specified waters for a specified period for preserving fish and fish

species. So, fish rules 1985 has some conflicting with the Fish Act, 1950.34

In Environment Policy 1992 and Environmental Action Plan 1992 there
are comprehensible priciples and guidelines to ensure the sound environment
in constructing dams, bunds, embanakment etc. and fishing in wetlands and
waterboies. But, there is no clause to address regarding catch, sale, and size of
fish for a certain period.®

So, Environment Policy 1992 and Environmental Action Plan 1992 does
not play vital role to protection fish species from degradation.¢

%4 The protection and conservation of fish Act, 1950, Ministry of fisheries and livestock
Government of the Peoples Republic of Bangladesh.

35 The Environment Policy, 1992, and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.

36 Mohiuddin Farooque, Regulatory Regime on Inland Fisheries in Bangladesh: Issues and
Remedies, (Dhaka: Bangladesh Environmental Lawyers Association, 1997). p. 152.
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2.2.9 The Embankment and Drainage Act, 1952 (Act | of 1952)

An Act to consolidate the laws relating to embankment and drainage and to
make better provision for the construction, maintenance, management, removal
and control of embankments and water-courses for the better drainage of lands
and for their protection from floods, erosion or other damage by water.

3. In this Act, unless there is anything repugnant in the subject or context-

(if): “Embankment” includes every bank, dam, wall and dyke made or used for
excluding water from of for retaining water upon any land; every sluice, spur,
groyne, training wall, berm or other work annexed to or portion of any such
embankment; every bank, dam, dyke, wall, groyne or spur made or executed
for the protection of any such embankment or of any land from erosion or over
flow by or of rivers, tides, waves, or water; and also all buildings intended for
purposes of inspection and supervision or dividing a field or any public or
private road,;

(iv): “Land” includes interests in land and benefits arising out of land, and
things attached to the earth or permanently fastened to anything attached to
the earth;

(v): “owner”, used in relation to a land, means a person who has a right, title or
interest in that land, and is either in actual possession of it or has an immediate
right to actual possession thereof, and includes his trustee, heirs, assigns,
transferees and legal representatives, but does not include person who, under
the system generally known as adhi, barge, or bhag, cultivates such land;

Provided that where any person is, under the terms of any contract
between him and the Government, liable to do any act or execute any work
specified in part Il of this Act, for the benefit of any area, such person shall be
deemed to be the owner in relation to any land in such area and shall be
deemed to be in possession of such land;

(vii): “Public embankment” means in embankment vested in or maintained by
the Government;

(ix): “Water-course” includes a line of drainage, weir, culvert pipe or other
channel, whether natural or artificial, for the passage of water.

4. (1): Every embankment, water-course and embanked tow-path maintained
by the Government or the Authority, and all land, earth, pathways, gates, berms
and hedges belonging to or forming part of, or standing on, any such



55

embankment or water-course shall vest in the Government or the Authority, as
the case may be.

(2): The embankments mentioned in Schedule A to this Act and every
embankment and water course which may be restored to or included in such
Schedule under section 37 or section 38 of this Act, and every embanked tow
path as aforesaid, shall be held on behalf of the Government or the Authority;
and all other public embankments and water courses shall, subject to the
provision of section 65, be held by the Government or the Authority on behalf of
the persons interested in the lands to be protected or benefited by such
embankments or water courses, and all moneys received on account of such
lands shall be credited to the cost of the construction and maintenance of such
embankments and water courses respectively.

7. Subject to the provisions of Part Ill, whenever it shall appear to the Engineer
that any of the following acts should be done or works (including any work of
repair) executed, that is to say:

(2) that any embankment which connects public embankments or forms by
junction with them part of a line of embankments or is necessary for the
protection of the neighbouring areas should be repair;

(3) that any embankment, or any obstruction of any kind, which endangers the
stability of a public embankment or the safety of any town or village, or which is
likely to cause loss of property by interfering with any water course or with the
general drainage or the flood drainage of any tract of land, should be removed
or altered,;

(5) that any sluice or water course should be made, or that any water course
should be altered for the improvement of the public health, or for the protection
of any village or cultivable land;

(6) that any road which interferes with the drainage of any tract of land should
be altered, or that any water course under or through such road should be
constructed,;

He shall prepare or cause to be prepared estimates of the cost of such
works, including such proportion of the establishment charges as may be
chargeable to the works in accordance with the prescribed policies or as may
be specially directed by the Government or the Authority, together with such
plans and specifications of the same as may be required. He shall also prepare
or cause to be prepared from the survey map of the district, a map showing the
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boundaries of the lands likely to be benefited or affected by the said acts and
works, and he shall issue a general notice of his intention to execute or cause
to be executed such works.

8. Such general notice shall be in the prescribed form stating, as far as
possible, the prescribed particulars of all lands which are likely to be affected
by the proposed work and to be chargeable in respect of the expenses of
executing the same and shall be published in the prescribed manner. A copy of
the said estimates, specifications and plans together with a copy of the maps
aforesaid, shall be deposited in the office of the Engineer and shall be open to
the inspection of any person interested who shall be allowed to take copies
thereof and to file objections, if any, against the execution of the proposed
work, within thirty days from the date of the publication of such notice.

11. Any person aggrieved by a decision of the Engineer under section 10 may,
within thirty days from the date of its announcement, prefer an appeal to the
Project Director of the Authority to whom the Engineer is subordinate. After the
expiry of the said period, the Project Director of the Authority shall proceed to
consider the report and the appeal, if any, and after making such further
inquiry, as he may deem necessary, may record an order confirming, modifying
or reversing the Engineer's decision and shall, as soon as possible, forward the
report submitted by the Engineer, together with his remarks or order on appeal,
if any, for the consideration of the Government or the Authority.

Alteration of road, etc., interfering with drainage

14. (1) Whenever an order shall have been passed in cases falling under
clause (6) of section 7 directing that any road owned by a local authority, which
interferes with the drainage of any tract of land, be altered, or that any water-
course be constructed under or through such road, the Engineer may require
such authority to make such alteration or construct such water course, and in
the events of its failing to comply with such requisition in such manner and
within such time as the Engineer may prescribe, the Engineer may cause the
road to be altered or the water course to be constructed by the officers of the
Government or the Authority.

15. (1) (a) If any person desires that a bridge, culvert, siphon or sluice be made
in any public embankment for the purpose of drainage, or

(b) if, within any area which has been included in a notification under section 6,
any person desires that any new embankment be erected, that any existing
embankment be lengthened, enlarged, repaired or removed, or that the line of
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any embankment be altered, or that any new water-course be made, or that
any water course be obstructed or diverted, he may make an application in
writing to the Engineer.

(2) The application shall contain such particulars of the lands likely to be
benefited or affected by the work as may enable the engineer to judge of the
advantage which may be derived from the project.

(3) If it should appear to the Engineer that the work applied for is one which may
be executed with advantage, the procedure mentioned in the 7th and following
sections of this Act shall be followed in respect of the proposed work.

16. Whenever the Engineer shall be of opinion that the removal of any trees,
houses, huts or other buildings, situated between a public embankment and the
river, is necessary, or that land is required for widening an existing embanked
tow path, or for construction of a new embanked tow-path, he shall make a
report to that effect to the Deputy Commissioner of the District concerned,
accompanied by a detailed statement of the trees, houses, huts or other
buildings to be removed or of the land required. The Deputy Commissioner
shall submit such report to the Government or the Authority through the
Commissioner of the Division in order that proceedings may be taken for
obtaining possession of such trees, houses, huts and buildings or land in
accordance with the provisions of the Land Acquisition Act, 1894, or other law
for the time being in force for the acquisition of land for public purposes.

18. The Engineer may make any repairs in, and may do all acts necessary and
proper for the maintenance of, any public embankment, public water course or
any other work executed or taken charge of under the provisions of this Act or
of any previous similar Act.

19. (1) Whenever any person desires that a temporary road-way should be
made over, or that temporary water course should be made through, any public
embankment, or that a temporary dam should be constructed in any embanked
river or public water course, he shall apply to the Engineer or to any person
appointed in that behalf by the Engineers.

20. Sluices constructed in any public embankment shall be opened or shut only
by or with the general or special permission of the Engineer or of the officer in
the immediate charge of the embankment, under such orders, either general or
special, as he may receive from the Engineer.
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21. (1) It shall be lawful for the Engineer, or any person whom he may
authorise in writing in that behalf, in order to carry out any of the purposes of
this Act, to enter upon and survey, and take levels of any land; to dig or bore
into the sub soil; to do all other acts necessary to ascertain whether the land is
adapted to the purpose projected by such Engineer; to set out the boundaries
of the land proposed to be taken and the intended line of the work proposed to
be made thereon; to mark such levels, boundaries and line, by placing marks
and cutting trenches; and, where otherwise the survey cannot be completed or
the levels taken, to cut down and clear away any part of any standing crop,
fence or jungle:

Provided that the Engineer or such person shall not enter into any
building or upon any enclosed courtyard or garden attached to a dwelling
house without previously giving the occupier thereof at least seven days' notice
in writing of his intention to do so, except with the written consent of such
occupier.

(2) The Engineer or other person so authorised shall, at the time of such entry,
tender payment for all necessary damage to be done as aforesaid, and in case
of dispute as to the sufficiency of the amount so tendered, he shall at once
refer the dispute to the Deputy Commissioner whose decision thereon shall be
final.

23. When any such land is rendered permanently unfit for cultivation by any
such act as aforesaid, the Government shall, upon application for that purpose
made by the owner thereof, acquire such lands under the provisions of the
Land Acquisition Act, 1894, or other law for the time being in force for the
acquisition of land for public purposes.

24. Whenever the Engineer shall be of opinion that any delay in the execution
of any act or work specified in section 7 would be attended with grave danger
to life or property, he may forthwith execute or cause to be executed such act
or work:

Provided that he shall without delay prepare or cause to be prepared the
estimates, specifications and plans of such act or work together with a copy of
the map as provided in section 7, and shall cause general notice to be given
that the act or work mentioned therein has already been commenced; and
thereupon such proceedings and inquiries shall be had as in and by Part Il of
this Act are directed.
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25. Whenever it may have been determined in the final order to be passed on
any such enquiry that anything done by the Engineer under the last preceding
section was unnecessary, any person who shall have sustained damage by the
execution of such works shall receive compensation from the Government or
the Authority to be assessed according to the provisions contained in Part IV of
this Act; and, on receipt of any application to that effect by the Engineer from
any person so affected, the land or the embankments or drainage shall, so far
as any alteration thereof shall appear to have been unnecessary, be, at the
expense of the Government or the Authority, restored as nearly as possible to
the state in which they were when the Engineer commenced to act under the
provisions of this Part.

28. Subject to the provisions of section 5, whenever any land other than land
required or taken by the Engineer, or any right of fishery, right of drainage, right
to the use of water or other right of property, shall have been injuriously
affected by any act done or any work executed under the due exercise of the
powers or provisions of this Act, the person in whom such property or right is
vested may prefer a claim by petition to the Deputy Commissioner for
compensation:

Provided that the refusal to execute any work for which application is
made shall not be deemed to be an act on account of which a claim for
compensation can be preferred under this section.

30. When any such claim is made, proceedings shall be taken for determining
the amount of compensation, if any, which should he made and the person to
whom the same should be payable, as far as possible, in accordance with the
provisions of the Land Acquisition Act, 1894, or other law for the time being in
force for the acquisition of land for public purposes.

31. In every such case which is referred to the judge and assessors or to
arbitrators for the purpose of determining whether any, and if so, what amount
of compensation should be awarded the judge and assessors or the arbitrators-

(i) shall take into consideration-

(a) the market value of the property or right injuriously affected at the time when
the act was done or the work executed,

(b) the damage sustained by the claimant by reason of such act or work
injuriously affecting the property or right,
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(c) the consequent diminution of the market value of the property or right
injuriously affected when the act was done or the work executed, and

(d) whether any person has derived, or will derive, benefit from the act or work
in respect of which the compensation is claimed or from any work connected
therewith, in which case they shall set off the estimated value of such benefit, if
any, against the compensation which would otherwise be decreed to such
person; but

(i) shall not take into consideration-

(a) the degree of urgency which has led to the act or work being done or
executed, and

(b) any damage sustained by the claimant, which if caused by a private person,
would not in any suit instituted against such person justify a decree for damages.

56. (1) Any person,-

(&) who, without the previous permission of the Engineer, erects, or causes or
wilfully permits to be erected, any new embankment, or adds to any existing
embankment, or obstructs or diverts, or causes or wilfully permits to be obstructed
or diverted, any water course, if such act interferes or is likely to interfere with,
counteract or impede any public embankment or any public water-course;

(b) who, within the limits of the tract included in any prohibitory notification
under section 6, without the previous permission of the Engineer, erects, or
causes or wilfully permits to be erected, any new embankment, or adds to any
existing embankment, or obstructs or diverts, or causes or willfully permits to be
obstructed or diverted any water course; and

(c) who abets any such act as is mentioned in clauses (a) and (b), shall be
liable, on conviction, to fine which may extend to five hundred rupees or, in
default of payment, to imprisonment of either description for a period not
exceeding six months.

(2) This section shall not render unlawful the repair of a breach or cut in an
embankment so as to restore the embankment to the same dimensions as it
had immediately before such breach occurred or cut was made; provided that-

(i) such cut was not made under the orders of the Engineers;

(i) such repair is made within one year after such breach occurred or cut was
made; if, however, the repair cannot be completed within this period, the
sanction of the Engineer shall be obtained to the completion thereof;
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(iif) such breach or cut forms a gap or, if unrepaired may form a gap between
two portions of an existing embankment which were continuous before the
breach occurred or cut was made;

(iv) the part of the embankment, in which the breach occurred or cut was made,
was not erected or added to in contravention of this section or of any law for the
time being in force.

57. Whoever, without due authority in this behalf, cuts through or attempts to
cut through any public embankment, or destroys or attempts to destroy any
such embankment, or opens or shuts or obstructs any sluice in any such
embankment or any public water course, shall be liable to imprisonment of
either description for a term which may extend to one month or to fine which
may extend to two hundred rupees.

Penalty for diverting rivers or grazing cattle on embankments

58. Whoever, without the permission of the officer in immediate charge of the
embankments, makes any dam or other obstruction for the purpose of diverting
or opposing the current of a river or water course wherein or whereon there are
public embankments; or,

When required by the Engineer, refuses or neglects to remove any such dam or
obstruction so made by him; or, without the permission of the Engineer or of the
officer in immediate charge of the embankment previously obtained, cuts or
otherwise alters the banks of any embanked river or water course or removes the
earth from any public embankment or drives stakes into it, or, by any other wilful
act, destroys or diminishes the efficiency of such embankment, or causes or
knowingly and wilfully permits any cattle to graze upon any such embankment, or
tethers or causes or wilfully permits any cattle to be tethered upon any such
embankment or root up any grass or other vegetation growing on any such
embankment, shall be liable to imprisonment of either description for a term which
may extend to six months or to fine which may extend to two hundred Taka.3’

The Embankment and Drainage Act, 1952, was enacted for the
purposes of construct, maintain, manage and control of embankments and
watercourses for the better drainage of water from lands and for their protection
from floods, land erosion or other damages cause by water. However, adverse
environmental impacts create from such constructions are not taken into
consideration such as;

37 Mohiuddin Farooque and S. Rizwana Hasan, Laws Regulating Environment in Bangladesh
(Dhaka: Bangladesh Environmental Lawers Association,1996), p. 310.
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There is no environmental impact assessment option before and after
the construction of embankments, dams, water channels; restoring and
diverting watercourse etc. As a result it is very difficult to know the degree of
environmental damages and accordingly there is no option for mitigation
measures about environmental damages. Thus it is the violation of
Environmental Conservation Act, 1995 where before and after of the
implementation of any construction work, an environmental impact assessment
is mandatory and accordingly there must be taken necessary mitigation
measures as required. Also there is a provision in this act regarding post-
monitoring of a flood control project for specific period of time to measure only
how and in what extent flood control projects are working to protect from floods
but there is no monitoring system to observe the degradation of other
resources such as wetlands and aquatice reources especially fresh water
fisheries and fish species. It is argued that due to construction of flood control
projects, generally the fisheries resource is degraded and created the adverse
impact on the aquatic ecosystems, fish habitats and the aquatic productivity.

The Embankment and Drainage Act 1952 and the protection and
Conservation of Fish Act 1950, Environment policy & Environmental Action
Plan 1992

However, this act is not formulated for irrigation purposes but it is very much
associated with flood control and natural water drainage activities. There is option
of irrigation for agriculture creating canals and irrigatable watercourse to enhance
agricultural production using only surface water not groundwater. In this act, it is
needed to incorporate the irrigation activities like build up water reservoir, irrigation
canals, irrigation drainage systems, ground extraction, etc. However, there must
be maintained the other environmental laws and policies during the construction of
such embankments and drainage, but this act does not have any such provision or
no such prerequisite options so that environmental degradation can be minimized
and conserved surrounding environment. In some cases this act creates conflict
with other laws such as the Protection and Conservation of Fish Act, 1950 which
prohibits or regulates the construction, temporary or permanent, of weirs, dams,
embankments and other structures for development and conservation of fish, fish
species and fish habitats, whereas this Embankment and Drainage Act, 1952
does not bear any responsibility in this regard. Thus this Act is creating some inter
departmental conflicting issues as well as some contradictories among laws and
agencies which must be resolved.® On the other hand, the Environmental

38 The protection and conservation of fish Act, 1950, Ministry of fisheries and livestock,
Government of the Peoples Republic of Bangladesh.
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Policy, 1992 and the Environmental Action Plan, 1992 has sufficient policy
options and outlines in this regard which should be complied by development
agencies within their legal frameworks.3°

Therefore, it is said that the Embankment and Drainage Act, 1952
should be amended by the Government through inclusion for development and
conservation of aquatic biodiversity especially fresh water fish, fish species and
fish habitat as needs in present days.

2.2.10 The Government Fisheries (Protection) Ordinance, 1959
(Ordinance No. XXIV of 1959)

2. In this Ordinance, unless there is anything repugnant in the subject or
Context-

(a): “Khas managed fishery” means a fishery declared by the Government
under section 3 to be a Khas managed fishery;

3. The Government may by notification in the Official Gazette, declare any
fishery belonging to, or under the management and control of, the Government
to be a khas managed fishery;

4.(1) On the declaration of a fishery to be a Khas managed fishery under
section 3, no person shall fish in such a fishery without a valid licence for
fishing issued by such authority as may be prescribed.

(2) If shall be competent for the Government or any authority authorized by the
Government to fix different rates of licence fees for fishing in a Khas managed
fishery with different varieties of fishing contrivances or by using different
methods of fishing and to lay down the terms and conditions of any licence.

5. Every person fishing in any manner or carrying any fishing contrivance in
akhas managed fishery shall carry with him a valid licence for fishing in such
manner or with such contrivance and produce the same when required by such
person or class of persons as may be prescribed.

6. No person shall fish or attempt to fish in any fishery, other than khas
managed fishery, belonging to or under the management and control of, the
Government or enter into any such fishery for the purpose of fishing or causing
fishing to be done, without the authority of the Government or of any licence of
the Government.

39 The Environment Policy, 1992 and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.
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9. (1) Contravention of any provision of this Ordinance or any rules made there
under shall, on conviction by a Court of competent jurisdiction, be punishable
with imprisonment which may extend to 2 years or with fine which may extend
to TK. 5,000 or with both and any fish or fishing contrivance including any boat
may be forfeited to the Government.*°

This ordinance was passed in order to prevent the unauthorized fishing in
government control and management fishery. The government may, by notification
in the official gazette, declare any fishery belonging to or under the management
and control of the government to be a khas managed fishery. In this ordinance no
person shall catch fish in these fisheries without valid license for fishing.

This ordinance is the most important in the aspect of conservation and
development of fisheries in Bangladesh, because it is the first time license is
introduced for fishing by this ordinance. Moreover, there are some limitations of
this ordinance because there is no specific rule for fishing in government khas
fisheries. Sub-section 1 & 2 of section 4 of this ordinance says that permission
is necessary for catching fish in a khas managed fishery using different
methods or gears. It means all gears and methods such as fishing nets, traps,
conventional gears and other contrivances*! shall be used for catching fish in
khas fisheries but it does not have any options to regulate indiscriminate use of
gears and methods that may degrade or destroy the fish and fish species.

Section 5 under this ordinance stated that every person carrying any fishing
contrivance and produce any means of fishing must carry the license and should
provide it to concern authority where it required. According to section 6, any
person shall fish or attempt to fish in any fishery areas other than khas managed
fishery with valid license. However, licensing could be the cause of indiscriminate
fishing which might be the caused of degradation of some indigenous fish species
and fish habitats. Because, there are no provisions that how and what gears and
methods shall be used by the license holders and who will be the license holders
for fishing. For the purposes of developing of fishes in khas land, what kinds of
development actions will be entertained are not mentioned in the ordinance. As a
result, fish and fish species will face endangering situation. Since khas wetlands,
could be the prospective fish habitats and breeding center which ultimately leads
to the increase of fish production.

40 Mohiuddin Farooque and S. Rizwana Hasan, Laws Regulating Environment in
Bangladesh(Dhaka: Bangladesh Environmental Lawyers Association, 1996), p. 336

41 Fishing nets, traps, gears and other contrivances, the protection and conservation of fish Act,
1950, section 3 sub-section 3 & 4.
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The Government Fisheries (Protection) Ordinance, 1959 and the
Protection and Conservation of Fish Act 1950, Environment policy &
Environmental Action plan 1992

According to Government Fisheries (Protection) Ordinance, 1959, anybody
using different method or contrivance, or producing various contrivances, can
catch fish in khas managed fisheries showing the valid license. Not only that
the license holders can catch fish in any time and any size of fish without
considering breeding seasons and juvenile fish which is prohibited the Protect
and Conservation of Fish Act 1950 as well as by Environment Conservation Act
1995 and Environmental Policy 1992. Though in some cases, sub-section (iii)
and (iv) of section 3 of the Protection and Conservation of Fish Act, 1950
prohibits to use fishing nets (current jal), traps, some specific gears and
contrivance and prescribe specific gears and methods and catch minimum size
of fish. But there is no specific definition of that issues so that concern authority
may prohibit those activities. So, here this ordinance is seems to be conflicted
with the Protection and Conservation of Fish Act, 1950.4> On the otherhand,
provisions mentioned in Environment Policy, 1992 and Environmental Action
Plan, 1992 in this regard is sufficient enough.*®* So it is said that the
Government Fisheries (Protection) ordinance, 1959 is not appropriate for
protection and conservation of fish and fish species in khas managed fishery.

2.2.11 The Agricultural Development Corporation Ordinance, 1961
(E, P. Ordinance No. XXXVII of 1961)

An Ordinance to establish an Agricultural Development Corporation for the
purpose of increasing agricultural production in Bangladesh.

3. (1) As soon as may be after the commencement of this Ordinance, the
Government shall establish a corporation to be called the Bangladesh
Agricultural Development Corporation.

13. (1) The Corporration shall-

(a) make suitable arrangements throughout Bangladesh, on a commercial
basis, for the procurement, transport, storage and distribution to agriculturists of
essential supplies such as seed, fertilizers, plant protection equipment,
pesticides and agricultural machinery and implements;

42 The protection and conservation of fish Act, 1950, Ministry of fisheries and livestock,
Government of the Peoples Republic of Bangladesh.

48 The Environment Policy,1992 and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh
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(b) Promote the setting up of co-operative societies with a view to handing over
to them it supply functions in accordance with a phased program;

(d) if so directed by the Government, take over and manage, on such terms
and conditions as may be specified by the government, such seed
multiplication and livestock breeding farms and fruits nurseries as are owned or
managed by the Government; and

(e) assist, encourage and promote the manufacturer of improved agricultural
machinery and implements, but shall not itself undertake any such
manufacture;

Provided that it shall, if so directed by the government takeover, on such terms
and conditions as may be specified by the Government, any concern owned or
managed by the Government and engaged in such manufacture.

(2) In addition to the functions enumerated in sub-section (1), the Corporation may-

(b) assist, encourage, and promote the establishment of industries for the
processing of agricultural produce, the formulating or manufacturing of
insecticides, pesticides, fungicides or biologicals or the manufacturing of cattle
and poultry feed;

(c) organize the supply, maintenance and operation of lift-pumps and tubewells
and set up light workshops for running repairs;

(d) encourage the expansion and improvement of industries for the
manufacture of diesel engines used in agriculture, the setting up of cold storage
plants, the renewal and established of ginneries, oil expellers, jute presses and
rice huskers;

(g) carry out or cause to be carried out surveys of the problems and potentials
of any area proposed to be declared a project area under section 23, and incur
expenditure on such surveys, on the training of personnel, and on studies,
experiments and technical research;

14. In a Project Area, the Corporation-

(@) shall organize the dissemination of technical knowledge among
agriculturists with a view to ensuring intensive and co-ordinated use of
improved seeds, fertilizers, plant protection materials, better cultivation
technigues and credit, including supervised credit;
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(b) shall deal with all matters pertaining to land reclamation, range
management, dairy industry, organization of agriculture in new areas,
harnessing of hill streams, conservation of catchments, exploitation of potential
areas, planned agriculture through suitable crop rotation and mixed farming,
marketing and processing of agricultural product and organization of co-
operative and block farming;

(e) shall perform all functions, which were, immediately before the issue of
notification under section23 were being performed in such area by the
Departments dealing with agriculture, animal husbandry, livestock, co-operative
societies, fisheries, forests and consolidation of holdings;

(f) may undertake distribution of water for irrigation;
(g) may undertake and salinity measure;
(h) may assist, encourage and promote the use of agricultural machinery; and

(i) may organize, or enter into contracts for, such research as may be necessary
for carrying out its functions, including research in land and water utilization.

16. The Corporation may-

(f) direct, | respect of any area-

(i) the leveling, terracing and embankment of fields;
(ii) the afforestation of such area or part thereof;

(iii) the construction of earthworks in fields or ravines;

(iv) the provision of drains for storm water, construction of surface field drains
and subsurface drains;

(v) the training of streams, and

(iv) the execution of such other works as are necessary in the opinion of the
corporation to protect the land from the erosive action of wind or water, or for
the development of such area or for the exploitation of its water resources;

(g) direct that any work, which has been required to be done by any person
under the preceding clause, and which remains undone, shall, after due notice
to such person and consideration of any objection raised by him, be executed
by the Corporation, and specify the portion in which the risk and expenses of
such work shall be borne by such person, or by any other person who is held
by the Corporation, upon due enquiry after reasonable notice to him, to be
responsible for the execution of such work in whole or in part;
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(h) regulate, restrict or prohibit by general or special order in respect of any
area-

(i) the clearing or breaking up of land for cultivation;

(if) the quarrying of non-mineral stone and the burning of lime or charcoal,
(i) the admission, herding, parking and retention of cattle;

(iv) the felling, girdling, lopping, tapping or burning of any tree or timber; and
(v) the kindling, keeping or carrying of any fire;

(vi) direct the growing of a particular kind or type of crops or trees in a particular
area and specify the rotation of crops to be followed;

()) undertake the breaking of land, planting of trees, constriction of water-course
and do all necessary acts to bring land vested in the Corporation under
cultivation.

20. (1) The Chairman, or any other person authorized by him in writing, may
enter upon and survey any land, undertake investigations, erect pillars for the
determination of areas and intended lines of works, make borings and
excavations for the discovery of water, construct channels and for securing the
flow of water, and do all other acts which may be necessary in order to carry
out all or any of the objects of this Ordinance;

Provided that when the affected land does not vest in the Corporation, the
powers conferred by this sub-section shall be exercised in such manner as to
cause the least interference with and the least damage to the rights of the
owner thereof.

29. In schemes or projects involving acquisition and development of land or
terracing or leveling of land or soil conservation, the Corporation may provide
for all or any of the following matters, that is to say-

(e) the layout and construction of market places, villages and settlements the
demolition of existing buildings and the erection or re-erection of buildings by
the Corporation in default of the owners;

() the provision of facilities for communication, including the layout and
alteration of roads, streets, foot-paths, bridle paths, aerodromes and
waterways;
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(9) the provision of open spaces, national parks, nature reserves, forests and
forests parks;

(h) the breaking up, cultivation, afforestation or plantation of lands, and the
raising, lowering or reclamation of any land for the production of food grains,
fruits, vegetables, fuel, fodder and similar other things, and the provision of
means of irrigation and irrigation channels by the Corporation, or the owners, or
by the Corporation in default of the owners;

(i) the draining, water-supply and lighting of streets and sanitation of villages
and settlement, and market places;

() the provision of a system of drains or sewers for the improvement of oil-
drained and insanitary localities;

(k) the provision of fisheries, poultry farms, livestock farms, dairy farms, sheep
farms, bee farms and similar other farms;

() the installation, management, maintenance and encouragement of public
utility undertakings, rural trades and crafts, industries, and works connected
with agriculture;

(m) the doing of all facts intended to promote the well-being and prosperity of
the project area; and

30. (2) The Corporation shall-

(a) cause the said notice to be published weekly for three consecutive weeks in
the official Gazette an in a local newspaper with a statement of the period which
shall not be less than thirty days, within which objections shall be received.

56. Where under this Ordinance or a notice issued there under, the public or
any person is required to do or to refrain from doing anything

a person who fails to comply with such requisition shall, if such failure is not an
offence punishable under this section of this Ordinance, be liable.to a fine

63. If any person, without lawful authority-

(a) removes any fence or any timber used for propping or supporting any
building, wall or other thing or extinguishes any light set up at any place where
the surface of a street or other ground has been opened or broken up by the
Corporation for the purpose of carrying out any work; or
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(b) infringes any order given, removes any bar, chain or post fixed, by the
Corporation for the purpose of closing any street to traffic, he shall be
punishable with fine which may extend to fifty taka.

66. If any person, without the written permission of the Corporation-

(a) clears or breaks up for cultivation or cultivates any land which is hold by or
in the possession of the Corporation and is not included in any tenancy or
allocated residential enclosures or which has been set apart for the common
purposes of a town or a village community or section of the same or for a road,
canal or watercourse, or

(b) erects any building on any such land, or
(c) fells or otherwise destroys standing trees on such land, or
(d) otherwise encroaches on any such land, or

(e) makes an excavation or constructs water channel on any such land, he
shall be punished or convicted by a Magistrate with a fine not exceeding two
hundred taka.*4

Explanation- The felling of trees planted by an owner on any village road or
watercourse traversing his holding is not an offence under this section.

Under this ordinance, ‘Bangladesh Agricultural Development Corporation’
was established for increasing agricultural production in Bangladesh.

Under section 13(1) The Corporation shall make suitable arrangements
throughout Bangladesh, on a commercial basis, for the procurement, transport,
storage and distribution to agriculturists of essential supplies such as seed,
fertilizers, plant protection equipment, pesticides and agricultural machinery
and implements.

Under section 16, (3), the corporation may direct, in respect of any area
the construction of earthworks in fields or ravines.

The Agricultural Development Corporation Ordinance is a landmark in
the agriculture extension and development in Bangladesh. However, this
ordinance has some inappropriateness regarding environment and biodiversity,
which is discussed here.

44 Mohiuddin Farooque and S. Rizwana Hasan, Laws Regulating Environment in Bangladesh
(Dhaka: Bangladesh Environmental Lawers Association, 1996), p. 297.
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Sub-section (1) of section 13 of this Ordinance states that the
corporation can transport, procure, storage, and distribute essential supplies
such as seed, fertilizers, pesticides and agricultural machineries to
agriculturists and farmers for development of agriculture sector. Under section
16, the corporation will construct embankment, channel, drainage, dam etc. in
any area for the purposes of providing irrigation to enhance agricultural
production.

However, in this ordinance there is no provision for environmental
impact assessment during construction of embankment, channel, drainage,
dam etc. and environmental consequence creates due to constructions and use
of different type of chemical fertilizers and pesticides. As we know that
construction of embankments, dam etc. creates obstacle to natural water flow,
consequently it makes barrier of natural fish migration, fish breeding, and
wetland degradation. In addition, chemical fertilizers and pesticides pollute
wetalnds and waterbodies which cause depletion of fish breeding, fish species,
and habitats degradation. Therefore, it could say that Agricultural Development
Corporation Ordinance is only appropriate for agriculture development, on the
hand; it is creating adverse environmental externalities especially on fresh
water fisheries and fish biodiversity.

The Agricultural Development Corporation Ordinance 1961 and the
Protection and Conservation of Fish Act 1950, Environment Policy and
Environmental Action Plan 1992

According to the Agricultural Development Corporation Ordinance 1961, the
authority will supply, storage fertilizers, pesticides, and other agriculture
machinery and also construct embankment, dam, water channel, drainage etc.
in any place for the purposes of agriculture development. But section 3a, (iii) of
the Protection and Conservation of Fish Act, 1950 prohibits or regulates all the
construction, temporary or permanent of embankment, dam, water channel
aiming at the development and conservation of fish and fish species.*®> So there
needs a policy option to mitigate this conflicting issues.

Environment Policy, 1992 and Environmental Action Plan, 1992 provides
principles to ensure the sustainable development in agriculture sector
maintaining sound environment including aquatic resources. But it seems
Agricultural Development Corporation does not comply with Protection and

45 The protection and conservation of fish Act, 1950, Ministry of fisheries and livestock,
Government of the Peoples Republic of Bangladesh.
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Conservation of Fish Act, 1950, Environment Policy, 1992 and Environmental
Action Plan, 1992 regarding wetalnd conservation, aquatic resources especially
aquatic ecosystem, and biodiversity.46

So, it is said that Agricultural Development Corporation Ordinance, 1961
in some extent creates conflict with the Protection and Conservation of fish Act,
1950 Environment Policy, 1992 and Environmental Action Plan, 1992. These
conflicting issues should be resolved for sustainable environmental
development and conservation.

2.2.12 The Agricultural Pesticides Ordinance, 1971 (Ordinance
No. Il of 1971 and amended in 1980 and 1984)

An ordinance to regulate the import, manufacture, formulation, sale,

distribution, and use of pesticides.

3. Definition- In this Ordinance, unless there is anything repugnant in the
subject or context, the expressin-

(a) “adulterated” when used with reference to a pesticide, means any pesticide
the strength or purity of which falls below the professed standard or quality
which is expressed on its label or under which it is sold or a pesticide any
valuable ingredient of which has been wholly or partially extracted;

(b) “advertise” means to make known by publication or distribution of any
advertisement, circular or other notice;

(c) “brand” means the trade name applied by an importer, manufacturee,
formulator or vendor to the goods imported, manufactured or sold by him;

(e) “formulation” means the process by which a pesticide is converted, by
mixing with other substances, into a form in which it is ready to be used;

(f) “fungi” means all rusts, smuts, mildews, moulds, yeasts, and similar forms of
plant life prescribed in this behalf and includes bacteria affecting plant life;

(h) “guarantee” means the statement indicating the strength, effectiveness and
other qualities of a brand of a pesticide which an importer, manufacture,
formulator, vendor or person holding stock for sale of a brand of a pesticide is
required to submit under the rules at the time of applying for the registration of
the brand,;

46 The Environment Policy, 1992 and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.
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(k) “insect” means any of the small invertebrate animals commonly known as
insects and includes such forms of animal life as may be prescribed;

(n) “pesticide” means any substance or mixing of substance used or represented
a means for preventing, destroying repelling, mitigating or controlling, directly or
indirectly, any insect, fungus, bacterial organism, nematodes, virous, weed,
rodent or other plant or animal pest but does not include a substance which is a
‘drug’ within the meaning of the Drugs Act, 1940.

4. Pesticides to be registered- No person shall import, manufacture,
formulae, repack, sell, offer for sale, hold in stock for sale or in any manner
advertise any brand of pesticide which has not been registered in the manner
hereinafter provided.

5. Application for registration of pesticide- (1) Any person intending to
import, manufacture, formulate, repack, sell, offer for sale, hold in stock for sale
or advertise any brand of a pesticide may apply to the Government for the
registration of the brand under such name as he may indicate in the
application.

(4) Upon the receipt of an application under sub-section (1), the Government
may register a brand of a pesticide by the name indicated in the application, if it
is satisfied that-

(a) the brand is not such as would tend to deceive or mislead the purchaser
with respect to the guarantee relating to the pesticide or its ingredients or the
method of its preparation; or

(b) the guarantee relating to the pesticide or its ingredients is not the same as
that of another registered brand or is not so similar there to as to be likely to
deceive; or

(c) it is effective for the purpose for which it is sold or represented to be
effective; or

(d) it is not generally detrimental or injurious to vegetation, except weeds or to
human or animal health, even when applied according to directions.

7. Cancellation of registration- If at any time after the registration of the brand
of a pesticide, the Government is of opinion that the registration has been
secured in violation of any of the provisions of this Ordinance or the rules or
that the pesticide is ineffective against pests or hazardous to vegetation, other
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than weeds or to human or animal life, the Government may, after giving to the
person on whose application it had been registered an opportunity of being
heard, cancel the registration.

8A. Requirement of licence- (1) Any person may, after obtaining a licence
granted by the licensing authority import, manufacture, formulate, repack, sell
offer for sale, hold in stock for sale, involve in pest control operation on
commercial basis or advertise in any manner any brand of registered pesticide.

(2) Any person intending to import, manufacture, formulate, repack, sell, offer
for sale, hold in stock for sale, involve in pest control operation on commercial
basis or advertise any brand of registered pesticide may apply for a licence to
the licensing authority.

9. Importation may be prohibited- If any pesticide imported into Bangladesh
is found to be adulterated or incorrectly or misleading tagged, labeled or
named, or if its sale in any way contravenes any of the provisions of this
Ordinance, the Government may by notification in the official Gazette, prohibit
the further import of the pesticide into Bangladesh.

10. Labelling of packages- No person shall sell or offer or expose for sale,
advertise or hold in stock for sale any pesticide unless each package
containing the pesticide, and every tag or label durable attached there to, is
branded or marked in printed characters in such form and in such manner as
may be prescribed.

14. Government Analyst- The Government may, by notification in the official
Gazette, appoint as many persons as it deems fit to be Government Analysts
for pesticides and, where it appoints more than one person to be Government
Analysts, shall specify in the notification the local limits within which each one
of them shall perform the functions of Government Analyst.

15. Inspectors- The Government may, by notification in the official Gazette
appoint from amongst the officers of the Government employed for work
relating to plant protection such number as it deems fit to be Inspectors within
such local limits as may be specified in the notification.

16. Powers of Inspectors- An Inspector may, within the local limits for which
he is appointed, enter upon any premises where pesticide are kept or stored,
whether in containers or in bulk, by or on behalf of the owner, including
premises belonging to a bailee, such a railway, a shipping company or any
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other carrier, and may take samples there from for examination. No
compensation shall be payable for a reasonable quantity taken as a sample.

17. Procedure of Inspectors- (1) Where an Inspector takes a sample of a
pesticide for the purpose of test or analysis under section 16 , he shall intimate
such purpose in writing in the prescribed form to the person from whose
possession he takes it and in the presence of such person (unless he willfully
absents himself), shall divide the sample into three portions and effectively seal
and suitable mark the same and permit such person to add his own seal and
mark to all or any of the portions so sealed and marked;

Provided that, where the pesticide is made up in containers of small
volume, instead of dividing a sample as aforesaid, the Inspector may, and if
the pesticide be such that it is likely to deteriorate or be otherwise damaged by
exposure shall, take three of the said containers after suitable marking the
same and, where necessary, sealing them.

(2) The Inspector shall restore one portion of a sample so divided or one
container , as the case may be, to the person from whom he takes it, and shall
retain the remainder and dispose of the same as follows;

(i): he shall forth with send one portion or container to the Government Analyst
for test or analysis; and

(i)): he shall send the second portion or container to the Government.

18. Report of Government Analyst- (1) The Government Analyst to whom a
sample of any pesticide has been forwarded by an Inspector under sub-section
(20 of section 17 shall deliver to the Inspector, in triplicate in the prescribed
form, a signed report of the result of the test or analysis conducted by him.

(6) A certificate of analysis prepared by the pesticide Laboratory shall be
conclusive evidence of the facts stated there in.

20. Purchaser of pesticide may have it tested or analyses- (1) Any person
who has purchased a pesticide may apply to a Government analyst to conduct
a test or analysis of the pesticide.

(3) The Government analyst to whom an application is made. shall conduct the
test or analysis and issue to the application a report signed by him of the test or
analysis.
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21. Offences and penalties- Any person who-

(a) sells, offers or exposes for sale, holds in stock for sale or advertises a
registered brand of a pesticide which is of the nature, substance or quality
which it is represented to be by the brand or mark on the package containing it
or as the case may be on the tag or label attached there to; or

(b) falsely represents a pesticide in an advertisement ; or

(c) contravenes any of the provisions of this ordinance or the rules for the
contravention of which no other penalty is provided in this Ordinance,

Shall be punishable, for the first offence, with fine which may extend to one
thousand Taka and for every subsequent offence with fine which shall not be less
than two thousand Taka or more than three thousand Taka and in default of
payment of any such fine with imprisonment for a term which extend to one year.

22. Manufacturer’s warranty to dealers- Whoever gives false warranty to a
dealer or purchaser in respect of a pesticide, that it complies in all respect with
the provisions of this Ordinance shall, unless he proved that when he gave the
warranty he had good reason to believe the same to be true, be punishable
with fine which may extend to one thousand taka.

23. Unlawful use of registration number, lowering of pesticidal value or
hindering the Inspector from performing his duty- Any person who-

(&) Unlawfully uses any registration number assigned or as if it had been
assigned under this ordinance, or

(b) willfully alerts the composition of a pesticide by mixing any other substance
there with after the said pesticide has been placed on the market by the
manufacture, importer or vendor, or

(c) willfully obstructs, hinders, resists, or in any way opposes any inspector in
performing his duties under this Ordinance,

Shall be punishable with fine which shall not be less than two thousand and five
hundred taka or more than five thousand taka or with imprisonment for a term
which shall not be less than one year or more than two year.

25. Power of Court to order forfeiture- If any person is convicted of an
offence punishable under this ordinance committed by him in respect of any
pesticide, article or thing, the Court convicting him may further direct that the
pesticide, article or thing shall be forfeited to the Government.
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29. Power to make rules- (1) The Government may, in consultation with the
pesticide technical Advisory Committee and after previous publication in the
official Gazette, make rules for carrying the provisions of this ordinance into
effect.

(2) In particular and without prejudice to the generality of the foregoing power,
such rules may provide all or any of the following matters, namely:-

() the pesticides that are generally detrimental or injurious to vegetation,
domestic animals or public health even when used according to directions;

(k) the pesticides that are to be labeled “Poison” and their antidotes;
() the requirements for the safe storage of pesticides;

(m) the quantities of different brands of pesticides which a person may hold in
stock at any one time and the premises in which, and the conditions subject to
which, he may hold them in stock;

(n) the precautions for the protection of workers against risk of poisoning by
pesticides arising from their working-

(i) in connection with the use if such pesticides; or
(i) on land on which such pesticides are being or have been used;

(o) the restrictions or conditions as to the purposes for which, the circumstances
in which, or the methods or means by which, a pesticide may be used;

(p) the restrictions or conditions involving a general prevention or limitation of
the use of any pesticide;

() the provision, and keeping available and in good order of facilities for
washing and cleaning and of other things needed for protecting persons,
clothing, equipment and appliance from contamination with pesticides or for
removing sources of contamination there from contamination with pesticides or
for removing sources of contamination there from;

(r) the observance of precautions against poisoning by pesticides including the use
of things provided in pursuance of the of the rules and abstention from eating,
drinking and smoking in circumstances involving risk or poisoning by pesticides;

(s) intervals between, or limitations of, periods of exposure to risk of poisoning
by pesticides;
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(t) the observance of special precautions in the case of persons who, by reason
of their state of health, age, or other circumstances, are subject to particular
risk of poisoning by pesticides or of injury there from, or imposing, in case of
person so subject , prohibitions or restrictions on employment of workers;

(u) the measures for detecting and investigating cases in which poisoning by
pesticides has occurred

(v) the provisions of effective facilities for prevention of poisoning by pesticides
and first aid treatment and

(w) the provision of instruction and training in the use of things provided in
pursuance of the rules and in the observance of precautions against poisoning
by pesticides.*’

The Agriculture Pesticides Ordinance was passed in 1971 and had
amended in1980 and 1984 in order to regulate the import, manufacture,
formulation, sale, distribution and use of pesticides.

Main purpose of this ordinance is to control, manufracture, import,
distribution, marketing and use of chmical fertilizers and pesticides utilize in
agriculture production processes for developing agriculture sector and
enhancing agriculture production in the country. This is the first ordinance to
control, manufacture, distribution, marketing and use of pesticides in
Bangladesh. The government tries through this ordinance to ensure public
health and safety by regulating and controlling productions and indiscriminate
use of pesticides with some limitations.

According to the section 3(h) of this ordinance, purpose of this ordinance
is to use pesticides in agriculture sectors for development of agriculture and its
production. However, this ordinance does not take into consideration about
adverse impacts of pesticides use on surrounding environment especially
wetlands, waterbodies and aquatic biodiversity and ecology because pesticides
pollute water of the surrounding wetlands and waterbodies those are the safe
habitats of fish and other aquatic animals and plants. Wetland and water
pollution from pesticides use in crop fields especially in rice fields creates
adverse effects on fresh water fish breeding which is resuting declining of fresh
water fish production and sooner or later it will destroy fish species and fish
habitats. However, this ordinance does have also sufficient provisions to

47 Mohiuddin Farooque and S. Rizwana Hasan, Laws Regulating Environment in Bangladesh
(Dhaka: Bangladesh Environmental Lawers Association, 1996), p. 287.
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regulate pesticides import, production and use in crop fields and does not
comply with other relevant laws and policies where use of any pesticides is
either restricted or prohibited which substantially creates adverse impacts on
other biodiversity and ecology.

The Agriculture Pesticides Ordinance, 1971 and the Protection and
Conservation of Fish Act 1950, Environment Policy & Environmental
Action plan 1992

It is observed that the government enacted Agriculture Pesticides Ordinance,
1971 and amended it in 1980 and in 1984 for the purpose of agriculture
development and increasing agriculture production through the use of
pesticides in agriculture for controlling insects and pests. But environment
pollution through the use of pesticides in agriculture field is not considered
because pollution from pesticides creates impediments of fish breeding and
killing of fish fingerlings. Moreover, sub-section (c) of section 3 of the Protection
and Conservation of Fish Act 1950 prohibits the destruction of or any attempt to
destroy of fishes or fish fingerlings by the poisoning of waters or the depletion
of fisheries by pollution from trade effluents or otherwise.*®

On the other hand, section 3 of Environmental Policy 1992 stated that
the application of agro chemicals, artificial materials and inputs which adversely
affected the fertility as well as organic properties of the soil, water and also
causes adverse impacts on man and animals are to be regulated in a
sustainable manner. Safety of agricultural workers in applying those inputs is to
be ensured. This section permits to use pesticides in agriculture field in such a
ways that does create any adverse effects on environment and biodiversity.

Section 1 of Environmental Action Plan, 1992 cites that the use of
chemical insecticides and pesticides has to be regulated and also use of
biodegradable chemicals may be allowed under controlled conditions. This
section permits to use biodegradable pesticides in agriculture field so that it
does not affect the environment, biodiversity and ecology. So it seems the
Agriculture Pesticides Ordinance, 1971 does not comply with Environment
Policy, 1992, Environmental Action Plan, 1992 and Protection and
Conservation of Fish Act, 1950, and among them there are some conflicting
issues with each other which should be mitigated in a sustainable manner.*

48 The protection and conservation of fish Act, 1950, Ministry of fisheries and livestock
Government of the Peoples Republic of Bangladesh.

49 The Environment Policy, 1992 and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.
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2.2.13 The Bangladesh Fisheries Development Corporation Act,
1973 (Act No. XXII of 1973)

An Act to provide for the establishment of the Bangladesh Fisheries

Development Corporation.

2. Definitions- In this Act, unless there is anything repugnant in the subject or
context-

(d) “fish” means any species of fish or aquatic plants and animals including
whales, seals, porpoises, dolphins, turtles, shellfish, oysters, crustaceans,
frogs, ascidians and spawns and eggs of such animals or plants grown either in
salt water or fresh water;

(e) “fishing boat” means a vessel of whatever size and in whatever way
propelled, which is for the time being employed in fishing;

(f) “fishing industry” means capturing, preservation, distribution and marketing of
fish, and includes processing, manufacturing and disposal of fish and fish by-
products, construction of fishing crafts, fishing nets and factories for fishing nets
and gears and establishment and operation of refrigeration units, fish markets, fish
ports and fish landing terminals and any matter incidental or ancillary there to;

3. Establishment of the Corporation-(1) On the commencement of this Act,
there shall be established a Corporation to be called the Bangladesh Fisheries
Development Corporation for carrying out the purposes of this Act.

6. Function of the Corporation-(1) The Corporation shall take such measures
as it thinks fit for development of fisheries and fishing industries in Bangladesh.

(2) | particular and without prejudice to the generality of the foregoing provision,
the Corporation shall, in order to carry out the purposes of this Act, have power to-

(a) take measures for the development of fisheries and fishing industry;
(b) establish fishing industry;

(c) establish units for capture of fish and promote a better organization for
exploitation of fish wealth;

(d) acquire, hold or dispose of fishing boats, fish carriers, road and river
transports and all equipment and accessories necessary in connection with the
development of fishing industry;

(e) establish units for preservation, processing, distribution and marketing of
fish products;
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(g) encourage establishment of fishermen’s co-operative societies;
(h) undertake survey and investigations of the fish resources;

(i) establish institutes or make arrangements for the training and research in the
methods of catching, processing, transport, preservation and marketing of fish;

(k) acquire, hold and dispose of such other properties as are required for
carrying out all or any of the above —mentioned purposes.

(3) The Corporation may formulate scheme or schemes for carrying out all or
any of the functions specified in this section.

7. Management- (1) The general direction and administration of the
Corporation and its affairs shall vest in a Board which shall have full authority to
exercise all powers and do all acts and things which may be exercised and
done by the Corporation.

(2) The Board, in discharging its functions, shall act of commercial
consideration and shall be subject to the superintendence and control of the
Government and shall also be guided by such general or specific instructions
as may from time to time, be given to it by the Government.>®

This Act was passed in 1973 for the established of Bangladesh Fisheries
Development Corporation and later on it was amended in 1984 for purposes of
regulating fish capturing, preservation, distribution, and marketing of fish
including processing, manufacturing and disposal of fish and fish by-products;
construction of fishing crafts, fishing nets and factories for fishing nets and
gears and establishment and operation of refrigeration units, fish markets, fish
ports and fish landing terminals and any matter incidental or ancillary there to.

The Fisheries Development Corporation Act, 1973 is a landmark for
fishery extension in Bangladesh providng necessary legal provisions for the
purpose of developing fishery resource and fishery industry in Bangladesh.
However, there are some lacking in this law such as: this emphasizes only on
to regulate fish capturing, preservation, distribution, and marketing of fish
including processing, manufacturing and disposal of fish and fish by-products
etc., but not on the development and conservation of fishery resources; fish
biodiversity and ecology, fish habitats, and other aquatic ecosystems and
biodiversity. According to Protection and Conservation of Fish Act, 1950,
Environment Policy and Environmental Action Plan 1992, fishery resources

50 Mohiuddin Farooque and S. Rizwana Hasan, Laws Regulating Environment in Bangladesh
(Dhaka: Bangladesh Environmental Lawers Association, 1996), p. 356.
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should be harvest in a sustainable manner so that fish biodiversity and ecology
does not degrade. Therefore, it could be said that the Fisheries Development
Corporation Act, 1973 has some conflicting issues with Protection and
Conservation of Fish Act, 1950, Environment Policy and Environmental Action
Plan 1992.

The Bangladesh Fisheries Development Corporation Act, 1973 and the
Protection and Conservation of Fish Act 1950, Environment Policy and
Environmental Action Plan 1992

According to sub-section (f) of section 2 under the Fisheries Development
Corporation Act 1973, there is no specification and restriction to construct of
fishing crafts, fishing nets and factories for fishing nets. It could be the cause of
fishery resource degradation and in some case it would be the cause of
extinction of fish and fish species. Because the Protection and Conservation of
Fish Act, 1950 (Amendment rules 1988) prohibits the use of 4.5 cm length of
fishing net, some other specified gears and methods that creates indiscriminate
fishing opportunity and creates impediment of fish migration which is very
important for fish breeding methods.5!

Also there are sufficient provisions in Environment Policy 1992,
Environmental Action Plan 1992 and Environmental Conservation Act 1995 to
regulate fishing crafts, fishing nets, gears and methods for protection and
conservation of fish and fish species in Bangladesh.5? Fisheries Development
Corporation Act 1973 should comply with these through resolving the
conflicting issues existing.

In addition, Fisheries Development Corporation Act, 1973 is in some
extent creating contradictory issues and raising some policy conflicts with some
other relevant laws and policies such as Protection and Conservation of Fish
Act, 1950 and rules 1988.

2.2.14 The Fisheries Research Institute Ordinance, 1984
(Ordinance No. XLV of 1984)

An Ordinance to provide for the establishment of a Fisheries Research Institute.

3. Establishment of the Institute- (1) there shall be an Institute to be called
the Fisheries Research Institute for carrying out the purposes of this Ordinance.

51 The protection and conservation of fish Act, 1950 & (Amendment) Rules, 1988, Ministry of
fisheries and livestock Government of the Peoples Republic of Bangladesh.
52 The Environment Policy, 1992 and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.



83

6. Functions of the Institute- The functions of the institute shall be-
(a) to carry out and co-ordinate fisheries research in Bangladesh;

(b) to assist in development of more efficient and economic methods for fish
production, management, processing and marketing; and

(c) to do such other acts or things as may be considered necessary for carrying
out the purposes of this Ordinance.>3

The Fisheries Research Institute Ordinance was passed in 1984, to provide
guidelines for the establishment of Fisheries Research Institute.

In this ordinance under section 6, the functions of the institute shall be-
1. to carry out and co-ordinate fisheries research in Bangladesh;

2. to assist in development of more efficient and economic methods for fish
production, management, processing and marketing;

3. to do such other acts or things as may be considered necessary for
carrying out the purposes of this ordinance.

The fish research institute ordinance is passed to carry out and co-
ordinate fisheries research in Bangladesh for the purposes of developing fish
and fish species and to conduct adaptive research on fish resources and to
make fish farming as a viable and sustainable occupation in the socio-
economic context of Bangladesh. Certainly this institute has contributed widely
in fisheries development in the country although there are some limitations.

Section 6 stated that the institute shall carry out research on fisheries for
developing efficient and economic fish species and methods of fish culture,
which may cause fish biodiversity and ecosystem degradation. Economically
profitable fish species and methods would be harmful to less profitable
indigenous fish species because farmers would encougare to culture only
profitable one which may result small and less profitable indigenous fish
degradation and gradually once it might extinct from the earth.

Section 17 stated about the provision of indemnity that no legal
proceedings should lie against the Board members, chairman, director and any
officer or employee of these institutes, whatever they do for. This provision may
create anarchy in those research institutions, cause ill health research program
that could result damages of fishery resources, fish species, fish habitats and

58 Mohiuddin Farooque and S. Rizwana Hasan, Laws Regulating Environment in  Bangladesh
(Dhaka: Bangladesh Environmental Lawers Association, 1996), p. 358.
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fish stock. Because, researcher or any Board member may intend to conduct
research on only commercially profitable fish species and consequently it would
cause aquatic biodiversity and ecological degradation. In one hand, through
this provision, they can lease out any fish habitat, which is very important for
indigenous fish breeding, on their good faith. On the other hand, this provision
may make some members and employees dishonest. If so, they can lease out
any canal, flood plain wetlands, or any fish habitats that will be great damage of
aquatic biodiversity and ecology.

The Fisheries Research Institute Ordinance 1984 and Environment Policy
and Environmental Action Plan 1992

The Fisheries Research Institute carries out research only on economically
profitable fish species and developing economically profitable cultivation
methods and implements it in field level. But it does not take any initiative for
protection and conservation of our indigenous fish and other aquatice flora and
fauna. It is a great threat to the indigenous fish biodiversity and ecology.
Environment Policy,1992 and Environmental Action Plan, 1992 has some
guidelines regarding conservation of fish species but it emphasize of much
production in sustainable manner, so it encourage to introduce alien fast
growing fish species for more production to meeting up the increasing demand
that is contradictory with conservation of indigenous fish species.>

So, it is said that the Fisheries Research Institute Ordinance,1984
Environment Policy,1992 and Environmental Action Plan,1992 must be
amendment in this regard for preserving aquatic biodiversity in a sustainable ways.

2.2.15 Environment Policy, 1992

Environment policy is a collection of decisions that governs the general aims
and objectives of the governing body. It is also a political commitment and it
depends upon the existing government bodies. The National Environment
Policy has made some sectorial environment policies such as fisheries,
agriculture, animal husbandry, forestry etc. Environment includes water, air, soil
and physical properties and the inter relationship shall exists among human
beings, other living creatures, plants and micro-organism. But the natural
resources are unregulated and misuse and the peaceful co-existence of these
components should maintain but due to unwise and indiscriminate use of
resources creates threat to present resources conservation and development.

54 The Environment Policy, 1992, and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.
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To deal with derogatory and unwanted situations, the under given legal
mechanisms are framed containing a few important provisions in respect of
environment.>®> About 40 years passed since independence though nothing
concrete was done yet to formulate a comprehensive fisheries policy.%® It is
mentionable here that the Environment Policy 1992 has few provisions
regarding the conservation of fish and fishery, which are not sufficient enough
to meet up the present needs.>’ It is short-term and temporary policy, which
cannot contribute to the development of fishery and in achieving the
conservational goal.®® These instruments are made with a view to conservation
and development of the fisheries environment in Bangladesh such as:

1. Ensure appropriate environment for the conservation and development of
fisheries.

2. Prevent activities, which diminish the wetlands or natural habitats of fish and
encourage rehabilitative measures in this area.

3. Ensure that development activities in fisheries do not create adverse impact
on the mangrove forests and other ecosystems.

4. Evaluate existing projects on water resources development, flood control and
irrigation to determine their adverse impact on fisheries and adopt measures for
alternate fish culture upon improvement of environmental conditions.>°

The fisheries policies suggest us to ensure suitable environment for
fisheries development. At first, the term environment may be elaborated in this
context. The environment of fisheries include all water bodies such as haor,
baor, beel, ponds, rivers, khal, nala, channel etc., and it will make suitable to
fish and fish species for habitation without any intervention. It will be
scientifically proved for the smooth habitation for fisheries resources and the
surroundings environment will also be favorable for the fisheries species. But
what we see in our environment particularly in the fisheries.

We see that most of our water bodies are at present damaged with due
to over population, lack of civic senses, unconsciousness of the people,
immorality, uncultured activities, devoid of common sense etc., for which the

60 |bid.

56 |bid.

57 |bid.

58 |bid.

59 Mohiuddin Frooque, S. Rizwana Hasan, Laws Regulating Environment in
Bangladesh (Dhaka:Bangladesh Environmental Lawyers Association, 1996). p. 734.
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natural resources such as fish and fish species, natural habitats are decreasing
day by day. As a result, the present situation creates inconformity with the
fisheries policies. Another policy directs to prevent activities, which diminish
wetland, but it is notable that the harmful activities for wetland are not banned.
Consequently, the wetland becomes diminished day by day. This type of
relaxation of laws or policies at present Bangladesh is not suitable for the
development and conservation of the wetlands, because, the people of our
country are almost 80% illiterate and they don’t know the value of wetland
conservation. So, laws or policy of wetland should be strictly formulated where
there should be of no relaxation. In this regard, the rehabilitative measures are
to be encouraged but there are no guidelines for these purposes, which should
have to insert to the environment Policy 1992.

The policy indicates to evaluate existing projects on water resources
development, which is landmark for the conservation of fisheries environment.
Because, it saves the fisheries species from all the hazardous activities such as
improper embankments on rivers, channel etc., which discourses the water for
which it affects fish breeding. But it is pointed out that there are no modern
techniques used for environment conservation, and does not follow
environmental impact assessment procedures before made any dam and
embankment, which should have to insert in the policy. In this regard, the
Bangladesh Environment Conservation Act 1995 directs to apply the
Environment Impact Assessment that is known as EIA before undertaking any
bridge, embankment etc. In fine, it is mentioned that a few advancement
measures are made in fisheries but it is not adequate in the context of
Bangladesh. The policy states that the wetland is to be prevented for reduction
and activities of the Water Development Board, Flood control measures,
irrigation that don’t affect the fisheries resources. These provisions along with
the laws are not sufficient and its implementation is not properly done.

Dr. Mohiuddin Farooque pointed out that the Environment Policy in 1992
has few provisions regarding the conservation of fish and fish species which
are not sufficient enough to meet the needs. The authorities generally formulate
policy on short term and temporary basis, which cannot contribute to the
development of fisheries and in achieving the conservation goal. The
Government should make aware in this regard. Moreover, it is remarkable that
the outside structures such as formulated policies, accepted planning, enacted
laws, structural administrative formations etc., evidently excellent but its internal
ingredients statements such as commitments, planning, enacted laws etc. of
the outside of the administrative structures are very nasty.
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For the implementation of the policy, it requires strong institutional
infrastructures with manpower, logistic supports but it is observed that this kind
of institutions have been suffering much for want of earlier stated facilities for
which the policies are not properly implemented. The national fisheries policy
has been adopted to make the aquaculture and fisheries management activities
environment friendly and sustainable. The policy has been formulated aiming at
the primary objective of increasing fish production through optimum utilization
of the available resources. Employment generation and poverty alleviation
resources have also been given importance in fisheries policy.®°

2.2.16 Environmental Conservation Act, 1995

(Act No.1. of 1995)

An act to provide for conservation of the environment, improvement of
environmental standards and control and mitigation of environmental pollution.
Where as it is necessary and expedient to provide for conservation of the
environment, improvement of the environmental standards and control and
mitigation of environmental pollution. It is hereby enacted as follows:

1. Short title and commencement-(1) This Act may be called the Bangladesh
Environmental Conservation Act, 1995.

(2) It shall come into force on such date as the Government may, by notification
in the official Gazette, specify and it shall be brought into force in different
areas on different dates.

2. Definitions- In this Act, unless there is anything contrary in the subject or context.

“Conservation of environment’” means improvement of the qualitative and
guantitative characteristics of different components of environment as well as
prevention of degradation of those components;

“Department” means the department of Environment established under
section 3 of this Act;

“Director General’’ means Director General of the department;

“Ecosystem’ means the inter-dependent and balanced complex association
of all components of the environment which can support and influence the
conservation and growth of all living organisms;

60 Mohiuddin Farooque, Regulatory Regime on Inland Fisheries in Bangladesh: Issues and
Remedies, (Dhaka: Bangladesh Environmental Lawyers Association, 1997), p. 155.
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“Environment” means the inter-relationship existing between water, air, soll
and physical property and their relationship with human beings, other animals,
plants and micro-organisms;

“Environment pollutant” means any solid, liquid or gaseous substance which
causes harmful effect to the environment and also includes heat, sound and
radiation;

“Hazardous substance’” means a substance, the chemical or biochemical
properties of which are such that its manufacture, storage, discharge or
unregulated transportation can be harmful to the environment;

“Occupier’” in relation to any factory or premises, means a person who has
control over the affairs of the factory or the premises and in relation to a
product, means the person on possession of the product;

“Person” means a person or group of persons, and includes any company,
association or corporation, whether incorporated or not;

“Pollution” means the contamination or alteration of the physical, chemical or
biological properties of air, water or soil, including change in their temperature,
taste, odor, density or any other characteristics or such other activity which, by
way of discharging any liquid, gaseous, solid, radioactive or other substances
into air, water or soil or any components of the environment destroys or causes
injury or harm to public health or to domestic, commercial, industrial,
agricultural, recreational, or other useful activity or which by such discharge
destroys or causes injury or harm to air, water, soil, livestock, wild animal, bird,
fish, plant or other forms of life;

“Rule’” means rule made under this Act;

“Use” in relation to any material, means manufacturing, processing, treatment,
package, storage, transportation, collection, destruction, conversion, offering
for sale, transfer or similar activity relating to such material,

“Waste” means any solid, liquid, gaseous, radioactive, substance, the
discharge, disposal and dumping of which may cause harmful change to the
environment;

2A. Overriding effect of the Act- Notwithstanding anything contained to the
contrary in any other law for the time being in force, the provisions of this Act,
rules and directing issued under this Act shall have effect.
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3. Department of Environment- (1) The Government shall, for carrying out the
purposes of this Act, establish a Department to be called the Department of
Environment and headed by a Director General.

(2) The Director General shall be appointed by the Government and the terms
and conditions of his service shall also be determined by the Government.

(3) For proper performance of the functions of the Department, necessary
officers and employees shall be appointed in the manner and on the terms and
conditions prescribed buy rules.

4. Power and functions of the Director General- (1) Subject to the provisions
of this Act, the Director General may take such measures as he considers
necessary and expedient for the conservation of the environment, and
improvement of environmental standards, and for the control and mitigation of
environmental pollution and he may issue necessary directions in writing to any
person for the discharge of his duties under this Act.

(2) In particular and without prejudice to the generally of the foregoing power,
such measures may include all or any of the following;

(a) co-ordination with the activities of any authority or agency having relevance
to the objectives of this Act;

(b) prevention of probable accidents which may cause environmental degradation
and pollution, undertaking safety measures and determination of remedial
measures for such accidents and issuance of directions relating there to;

(c) giving advice or as the case may be, issuing directions to the concerned
person regarding the environmentally sound use, storage, transportation,
import and export of a hazardous substance or its components;

(d) conducting inquiries and undertaking research on conservation,
improvement and pollution of the environment and rendering assistance to any
other authority or organization regarding those matters;

(e) searching any place, examining any equipment, manufacturing or other
processes, ingredients or substance for the purpose of improvement of the
environment, and control and mitigation of pollution; and issuance of direction
or order to the appropriate authority or person for the prevention, control and
mitigation of environmental pollution;

(f) collection and publication of information about environmental pollution;
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(g) advising the Government to avoid such manufacturing processes,
commodities and substances as are likely to cause environmental pollution;

(h) carrying out programs for observation of the quality of drinking water and
preparation of reports thereon, and rendering advice or as the case may be
issuing direction to the concerned persons to follow standards for drinking water.

(3) A direction issued under this section may include matters relating to closure
prohibition or regulation of any industry, undertaking or processes and the
concerned person shall be bound to comply with such direction;

Provided that- (a) the Director General shall, before issuing a direction of
closure or prohibition of an industry, undertaking or process, send to the owner
or occupier thereof a written notice so that he gets reasonable opportunity to
make that industry, undertaking or process environmentally sound; and

(b) where the Director General considers it appropriate, he may also specify in
the notice that actions under sub-section (2) of section 4A may be taken fif,
pursuant to the notice, measures are not taken to make the relevant activities
environmentally sound,;

Provided further that, if the Director General considers that, due to a
particular environmental pollution, the public life is likely to be in danger and
that urgent action is necessary, he may immediately issue necessary
directions.

(4) A time limit may be specified by the Director General for carrying out a
directions issued under this section.

4A. Assistance from law enforcing agencies and other authorises-(1) The
Director General or a person authorized by him may, for the purpose of
exercising any power or performing any function under this Act, request any
law enforcing agency, or any other Government or statutory authority to render
necessary assistance, and upon such request that agency or authority shall
render the assistance.

(2) Where the Director General issues a direction for closure, prohibition or
regulation of an industry, undertaking or process under section 4(3) and the
owner or occupier thereof does not comply with the direction, the Director
General may direct the provider of electricity, gas, telephone or water or all
such services or any other service provided to the industry, undertaking or
processes to disconnect the service.
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(3) Where a direction is issued under sub-section (2), the concerned person or
institution shall be bound to take necessary action as specified in the direction.

5. Declaration of ecologically critical area-(1) If the Government is satisfied
that an area is in an environmentally critical situation or is threatened to be in
such situation, the Government may, by notification in the official Gazette,
declare such area as an ecological area.

(2) The Government shall, in the notification published under sub-section (1) or
in a separate notification, specify the activities or processes that cannot be
initiated in an ecologically critical area.

6. Restrictions regarding vehicles emitting smoke injurious to
environment- (1) A vehicle emitting smoke or gas injurious to health or
environment shall not be operated nor shall such vehicles be switched on
except for the purpose of test-operation for stopping the emission of such
smoke or gas.

(2) For the purposes of sub-section (1), the Director General or any person
authorized by him may test any vehicle at any place or may stop a vehicle in
motion for testing and instantly test it or detain it for necessary period of or
may, if any vehicle violates that sub-section, seize it and other related
document or may give necessary direction for testing the vehicle.

(3) A report of the test under sub-section (2) shall be admissible as evidence in
the proceedings of a court.

(4) For the violation of sub-section (1) or a direction given under sub-section (2)
the driver or as the case may be, the owner or both shall be liable.

6A. Restrictions on manufacture, sale etc. of articles injurious to
environment- If, on the advice of the Director General or otherwise, the
Government is satisfied that all kinds or any kind of polythene shopping bag or
any other article made of polythene or polypropylene or any other article is
injurious to the environment, the Government may, by notification in the official
Gazette, issue a direction imposing absolute ban on the manufacture, import,
marketing, sale, demonstration for sale, stock, distribution, commercial carriage
or commercial use, or allow the operation or management of such activities
under conditions specified in the notification, and every person shall be bound
to comply with such direction;

Provided that such direction shall not be applicable to the following cases-
(a) if the article specified in the notification is exported or used for export;
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(b) if the direction mentions that it is not applicable to any particular kind of
polythene shopping bag.

Explanation- In this section “polythene shopping bag” means a bag, thonga or
other container which is made of polythene or poly propylene or any compound
or mixture thereof and is used for purchasing, selling, keeping or carrying
another article.

7. Remedial measures for injury to ecosystem- (1) If it appears to the
Director General that any act or omission of a person is causing or has caused,
directly or indirectly, injury to the ecosystem or to a person or group of persons,
the Director General may determine the compensation and direct the firstly
mentioned person to pay it and in an appropriate case also direct him to take
corrective measures, or may direct the person to take both the measures; and
that person shall be bound to comply with the direction.

(2) If a person, to whom a direction under sub-section (1) has been issued, fails
to comply with the direction, the Director General may file a suit for
compensation in the competent court or file a criminal case for failure to comply
with the direction or file both kinds of cases.

(3) For the purposes of determination of compensation or corrective measures
under sub-section (1), the Director General may engage any specialist and
other persons.

(4) The Government may direct the Director General to take any action under
this section and to submit a report thereon.

8. Information to the Director General regarding environmental
degradation or pollution- (1) Any person affected or likely to be affected as a
result of pollution or degradation of the environment may, in the manner
prescribed by rules, apply to the Director General for remedy of the damage or
apprehended damage.

(2) The Director General may hold a public hearing and take other measures
for disposing of an application made under this section.

9. Discharge of (excessive) environmental pollutant etc. (1) Where, due to
an accident or other unforeseen incident, the discharge of any environmental
pollutant occurs or is likely to occur in excess of the limit prescribed by the rules,
the person responsible and the person in charge of their place of occurrence
shall take measures to control or mitigate the environmental pollution.
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(2) The persons referred to in sub-section (1) shall immediately inform the
Director General of the occurrence or the likelihood of such occurrence as
mentioned in that sub-section.

(3) On receipt of information under this section with respect to the accident or
other incident the Director General shall take necessary remedial measures to
control or mitigate the environmental pollution, and the said person shall be
bound to render assistance and co-operation as required by the Director
General.

(4) The expenses incurred with respect to remedial measures to control and
mitigate the environmental pollution under this section shall be payable to the
Director General and may be realized from the persons referred to in sub-
section (1) as public demand.

10. Power of entry etc.-(1) Subject to the provisions of this section, any person
generally or specially authorized in this behalf by the Director General shall have
the right to enter any building or other place at all reasonable times, with such
assistance as he considers necessary for the following purposes, namely-

(a) to perform his duties under this Act or rules;

(b) to inspect any activity carried out at such place or building under this Act or
rules or a notice, order or direction issued there under;

(c) to test or verify any equipment, industrial plant, record, register, document
or any other significant material;

(d) to conduct a search of a building or place if such person has reason to
believe that an offence has been committed in that building or place in
contravention of this Act or rule or any notice, order or direction issued
thereunder,

(e) to seize any equipment, industrial plant, record, register, document or other
material that may be used as evidence of the commission of any offence
punishable under this Act or rules.

(2) The persons operating any industry, activity or process or the person
handling any hazardous substance shall be bound to render all assistance to
the said authorized person in discharging his duties under this Act.

(3) The provisions of the code of criminal procedure, 1898 (Act V of 1898) shall
be followed in conducting any search and seizure under this section.
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11. Power to collect samples etc. (1) A person authorized in this behalf by
the Director General may, in the manner prescribed by rules, collect from any
factory, premises or other place any sample of air, water, soil or other
substance for analysis.

(2) Subject to the provisions of sub-section (3) or (4) as the case may be the
report of a sample collector or the report of a laboratory or both the reports
shall, in relation to a sample collected under this section, be admissible as
evidence in the concerned proceedings.

(3) Subject to the provisions of sub-section (4) the person collecting the sample
under sub-section (1) shall- (a) serve, in the manner prescribed by rules, a
notice to the occupier of the place or his agent specifying his intention to collect
any sample;

(b) collect samples in presence of that occupier or his agent;

(c) place the sample in a container and seal the container after recording
signature of himself and of the occupier or his agent on the container;

(d) prepare a report on the collection of the sample and record signatures of
himself and of the occupier or his agent;

(e) without delay send the container to the laboratory specified by the director
General.

(4) Where, after issuing a notice under clause (a) of sub-section (3) the sample
collector collects the sample under sub-section (1) but the occupier or his agent
remains absent at the time of collecting sample or being present refuses to put
signature on the container of the sample and report, then the collector shall, in
the presence of two witness, secure the container by putting his own signature
and seal the sample, and without delay send the samples to the laboratory
specified by the Director General for analysis and shall state the fact of willful
absence of the occupier or his agent or as the case may be of his refusal.

12. Environmental Clearance Certificate- No industrial unit or project shall be
established or undertaken without obtaining, in the manner prescribed by rules,
an environmental clearance certificate from the Director General.

13. Formulation of environmental guidelines- The government may, by
notification in the official Gazette from time to time, formulate and publish
environmental guidelines relating to the control and mitigation of environmental
pollution, conservation and improvement of the environment.
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14. Appeal (1) Any person aggrieved by a notice, order or direction issued
under this Act or rules may, within 30 days of from the date of issuance of the
notice, order or direction, appeal to the Appellate Authority constituted by the
Government and the decision of such authority on the appeal shall be final and
shall not be called in question in any court;

Provided that the (appellate) authority may, if it is satisfied that for some
unavoidable reason the aggrieved person could not file the appeal within that
time, extend the period for filing the appeal by a period not exceeding thirty
days.

(2) The Appellate authority constituted under sub-section (1) may consist of
one or more members;

Provided that where the Appellate authority consists of more than one
member, the Government shall appoint one of the members to be the
Chairman of the authority.

(3) An appeal field under this section shall be disposed of within 3 months from
the date of its filing.

15. Penalties- (1) for violation of a provision or for non-compliance of a
direction or for the activities specified in the following table, the penalty
mentioned against them may be imposed,;

TABLE

Sl Description of offence Penalty that may be imposed

No.

1 Non-compliance of a direction issued | Imprisonment not exceeding 10
under sub-section(2) or (3) of section (4) | years or fine not exceeding 10 lac

taka or both.

2 Violation of sub-section (2) by continuing | Imprisonment not exceeding 10
activities or processes or by initiating | years or fine not exceeding 10 lac
activities or processes, prohibited under | taka or both.
sub-section (1) of section 5 in an area
declared as an ecologically critical area

3 Violation of sub-section (1) of section 6 In case of first offence a fine not

exceeding taka 5 thousand ; in
case of second offence, a fine not
exceeding taka 10 thousand; in
case of each subsequent offence,
an imprisonment not exceeding 1
year or a fine not exceeding taka
10 thousand or both.
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If, in violation of a direction issued under
sub-section (1) of section 6A, any article
specified in the direction is- (a)
manufactured, imposed, marketed; (b)
sold, exhibited for sale, stocked,
distributed, commercially transported or
commercially used

(a) Imprisonment not exceeding
10 years or fine not exceeding 10
lac taka or both.

(b) Imprisonment not exceeding 6
months or fine not exceeding 10
thousand taka or both.

Non-compliance of a direction issued
under sub-section (1) of section7

Imprisonment not exceeding 10
years or fine not exceeding 10 lac
taka or both.

Violation of sub-section (1) or (2) or
failure to take remedial measures in
accordance with sub-section (3) of
section 9

Imprisonment not exceeding 10
years or fine not exceeding 10 la
taka or both, provided that where
a lower penalty is fixed by rules
for violation of section 9 )1) that
penalty shall be applicable.

Failure to render, without reasonable
excuse, assistance or co-operation to
the Director General or a person
authorized by him as required by sub-
section (2) of section 10

Imprisonment not exceeding 3
years or fine not exceeding 3 lac
taka or both.

Violation of section 12

Imprisonment not exceeding 3
years or fine not exceeding 3 lac
taka or both.

Violation of any other provision of this
Act or a direction issued under the rules
or obstructing the Director General or a
person authorized by him in discharging
his duties or intentionally delaying the
discharge of such duty.

Imprisonment not exceeding 3
years or fine not exceeding 3 lac
taka or both.

(2) Subject to the other provisions of this section, certain offences and penalties
for such offences may be specified in the rules, but the penalty so specified shall
not exceed imprisonment for 2 years or a fine of taka 10 thousand or both.

15A. Confiscation of materials and equipments involved in offence- Where
a person is found guilty and sentenced under section 15, all equipments or
parts thereof, transport, substance or any other thing used in the commission of
the offence may be confiscated under order of the court.

15A. Claim for compensation- Where a person or a group of person or the
public suffers loss due to violation of a provision of this act or the rules made
there under or a direction issued under section 7, the Director General may file
a suit for compensation on behalf of that person, group or the public.
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16. Offences committed by companies- (1) Where a company violates any
provision of this Act or fails to perform in duties in accordance with a notice issued
under this Act or the rules or fails to comply with an order or direction, then the
owner, director, manager, secretary, or any other officer or agent of the company,
shall be deemed to have violated such provision or have failed to perform the
duties in accordance with the notice or failed to comply with the order or direction,
unless he proves that the violation of or failure was beyond his knowledge or that
he exercised due diligence to prevent such violation or failure.

Explanation- For the purposes of this section-(a) “company” means any
statutory public authority, registered company, partnership firm, and association
or organization,

(b) direction in relation to a commercial establishment, also includes any
partner or member of the board of directors.

(2) Where a company mentioned in sub-section (1) is a body corporate, such
company, apart from any person charged and convicted under that sub-section,
may also be charged and convicted under that sub-section in the same
proceedings, but the penalty of fine only may be imposed on such company in
a criminal proceedings.

17. Cognizance of offence and claim for compensation- No court shall take
cognizance of an offence or receive any suit for compensation under this Act
except on the written report of an Inspector of the Department or any other
person authorized by the Director General.

Provided that if the competent court is satisfied that a person presented a
written request to the said Inspector or authorized person to accept a complaint
about an offence or a claim for compensation and no action was taken within 60
days after such request, and that the complain or claim deserves to be taken into
cognizance for the purpose of trial, then the court may, after giving the Inspector
or the authorized person or the Director General a reasonable opportunity of
being heard, directly receive the complaint or claim for compensation without
such written report, or may, if it considers appropriate, direct the said Inspector or
the authorized person to investigate the offence or claim.

18. Action taken in good faith- No civil or criminal case or other legal
proceeding may be instituted against the Government, Director General or any
other person of the Department for any action which caused or is likely to cause
injury to any person, if such action is taken in good faith under this Act or rules.
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19. Delegation of Power-(1) The Government may delegate to the Director
General or any other officer any of its powers under this Act or rules.

(2) The Director General may delegate to any other officer of the Department
any of this powers under this Act or rules.

20. Power to make rules-(1) The Government may, by notification in the
official Gazette, make rules for carrying out the purposes of this Act.

(2) In particular and without prejudice to the generality of the foregoing power,
such rules may provide for all or any of the following matters:

(a) determination of the standards of air, water, sound, soil and other
components of the environment in relation to different areas for different
purposes;

Provided that the Government may, by natification in the official Gazette, for a
specified period suspend the application of such standard, generally or
individually, in respect of industries or projects existing at the time of
commencement of this Act;

(b) regulation of the establishment of industries and other development
activities for conservation of environment;

(c) determination of safe procedures for the use, storage and transportation of
hazardous substances;

(d) determination of safety and remedial measures for prevention of accidents
which may cause pollution of the environment;

(e) determination of the standards for effluent and discharger;

(f) procedures for assessment of the environmental impact of various projects
and activities and procedures for their review and approval;

(9) procedures for protection of the environment and ecosystem,;

(h) determination of fees for obtaining environmental clearance certificate and
other services.

21. Repeal and saving-(1) The environment pollution control ordinance, 1977
(Act XIII of 1977) is hereby repealed.

(2) Notwithstanding such repeal, anything done or any action taken under the
repealed ordinance shall be deemed to have been done under the provisions of
this Act.
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(3) The department of Environment existing before the commencement of this
Act shall be deemed to have been established under section 3, and the
Director General and other officers and employees of that Department shall be
deemed to have been appointed under this Act.®!

The Bangladesh Environmental Conservation Act, 1995 is a remarkable
in our environment development and conservation in Bangladesh. Because it is
an integrated environmental law covering all sectors such as fisheries,
agriculture, forestry, livestock, land use and development, pollution, biodiversity
conservation and ecosystem development etc.

Sub-section 5 of section 6 stated that there is no wetland filling up or
could not change its size in any way.

In that case, unavoidable national interest could be relaxed about
wetland laws and policies under the certificate of environment department.
Section 18 says no prosecution or other legal proceedings shall against the
government, Director General, or any employee of this department for anything
done or intend against environment to be done in good faith.

Sub-section 5 of section 6 stated that any wetland filling up or changes
its size in any way for the National Interest under the certificate of environment
department. It is a great threat to the environment especially aquatic
biodiversity. Because, if anybody fill up wetland for the National Interest that it
will directly affect the fish habitat. In that case the employee of Department of
Environment gives environmental certificate dishonestly.

Section 18 says that no legal proceedings shall lie against the
Government, Director General, or employee of this Department, whatever they
do for. This provision may create anarchy in this department resulting
encourage to do malpractice, which could result damages of fish and fish
species, fish habitats and fish stock. Because, the Director General or
employee may intend to conduct to give environmental certificate that might
cause degradation of fish species, biodiversity and ecology. In one hand,
through this provision, they can give permission to fill up any fish habitat, which
is very important for indigenous fish breeding, on their good faith. On the other
hand, this provision may make some employees dishonest.

61 Mohiuddin Frooque, S. Rizwana Hasan, Laws Regulating Environment in Bangladesh
(Dhaka: Bangladesh Environmental Lawyers Association, 1996), p. 720.
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The Bangladesh Environmental Conservation Act 1995 and Environment
Policy and Environmental Action Plan 1992

Sub-section 5 of section 6 of Environmental Conservation Act, 1995 permits to
fill up wetland or change it size for national interest but Government Jalmahal
Management Policy 2009 strictly prohibits any kind of filling or change in size of
any wetland that very conflicting policy issues regarding wetland.?

Moreover, in Environment Policy, 1992 sub-section 2 of section 3.8
prevents activities, which diminish the wetlands or natural habitats of fish and
encourage rehabilitative measures in this area. And Environmental Action Plan,
1992 section, 8 sub-sections 1 instructs to take necessary steps to rehabilitate
wetlands such as haors, baors, and beels and declare them as protected areas
for fishery. Wetland areas will not be encroached upon.®?

It is said that Environmental Conservation Act, 1995 and Jalmahal
Management Policy, 2009 to permit filling up wetland which causes to degrade
fish habitat. On other hand Environment Policy, 1992 and Environmental Action
Plan, 1992 do not permit damage any wetland. In that case, Environmental
Conservation Act, 1995 and Jalmahal Management Policy, 2009 is conflicting
with Environment Policy, 1992 and Environmental Action Plan, 1992.

2.2.17 Jalmahal Management Policy, 2009
SETNRIE I AfS- 005

B gge/*Ml-a/RITY(EeT)/03/008-555 (AT AT TR ¢ TETNRFEPRR &F© ILPTHIANE TGRE
OV AWTC SAIESIR (A1 G3R [SrT SCa ~AT#Aif [Ty 777w el @ Tesime Jfamir GiReafva
T T A TP G TP TN GRF WS Q005 AT IS |

3. AFE TER, ALTEAHS TR, TR {7 ATl

@) i agfes Tt zre e fem a3 fRars T2 s St iz s fof ags et
JCT 9y I |

() &S TSTRATS FeANoq FA A TR Awed A ANeor Sfimers fRfFs 2w g
TETNZIE AT I TTA TR FACS AR | O (@I AfIfers I @ua (&I 5w 2w [
AFS ALTE 7=, O (31 S (F AT GeTwRlet TCAR= #1eAR @l 763 1 | (FI [ A
@I SffEe Al AIFIR SR BIZGEATT SNE FCe AR 1 |

62 Jalmahal management policy, 2009, Ministry of land, Peoples Republic of Bangladesh.
63 The Environment Policy, 1992, and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.
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The Government makes Jalmahal Management Policy, 2009 for the
public interest in order to settlement khas water reservoir, wetlands settlement
in genuine fisherman and collection of tax to contiguous fish resource
conservation, increase production and conservation of biodiversity.

Main purpose of the Government Jalmahal Management Policy, 2009 is
to conserve, increase production of fish resources and biodiversity. But it has
some limitations. Because there is no provision to address the problems
creating from the cultivation of high yield variety of alien fish species. It would
be the cause of degrade fresh water fish and fish species.

Section, 4(h) stated that concerned authority has power to lease the
khas wetlands for fish cultivation among the fishermen. But there is no
guideline what kind of fish will cultivate there. Sub-section 9 of section 5
restricts to diminish any wetland and change its size. And also section 22
permits to unlimited use of wetlands water use for irrigation.

64 Jalmahal management policy, 2009, Ministry of land, Government of the Peoples Republic of
Bangladesh.
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Jalmahal Management Policy, 2009 and Environment Policy and
Environment Action Plan 1992

Although, it is said that the Government Jalmahal Management policy, 2009 was
passed in order to conservation of fish resources and biodiversity but in reality it
has some provision which cause degradation of fish and fish habitats due to
diminish of wetland, change size of wetland, and it's water use for irrigation etc.
Moreover, Environment Policy 1992 and Environmental Action Plan 1992
prevents activities which diminish the wetlands/natural habitats of fish such as
haore, baors, beels and declare them as protected areas for fish and fish species
and it will not be encroached upon which contradict each other.%®

It is observed that the Government should amend Jalmahal
Management Policy, 2009 for the most effective to fish and fish species.

2.2.18 Bangladesh Water Act, 2013
JreE! AT w2, 050
2039 I S8 T WidA

A oo RS Tgae, I, SiRgdl, fToqd, 399, AF 8 MW 0w [T Qo
B &S o2 |
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Gy, goald! [T o2 F41 239

QAT S
HINIER]

S | MG PRI, 48 8 QT —
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Q) RN, IR (NS Ao T, (@ wifid W I ¢ wified @2 w3 e 8@
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(5)  TTRT IeAF 9 A SRR, A oo, o TERdR, i o[ anEsa
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A TG (I wleTeer Sdw afsfye 4t oifss;

65 The Environment Policy, 1992, and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.
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The Act drafted in 2012 and passed for enforcement as a law in 2013
named Bangladesh Water Act 2013. The goal of this act is to provide legal
provisions for effectiveness of Bangladesh Water Policy, 1999 for facilitating
and ensuring the integrated, equitable, and sustainable management,
development, and utilization of water resources and its conservation.

Sub-section 1 of section 24 stated that no one can make water reservoir
using normal water flow of rivers without the permission of legal authority.

Sub-section 2 of section 25 stated that concern executive committee, with
the aim for ensuring flow of flood water, can declare any wetlands as flood
controled area for the sake of national and public interest based on the results of
necessary survey and investigation. It does not clarify what will be the national
and public interest and it does not also consider about the adverse impact on
surrounding environment especially aquatic resource such as fresh water fish
and fish species. Becuase this provision does not ensure to include relevant
personel of required department/agencies where adverse impact may create.

However, it would be said that Bangladesh Water Act, 2013 is a
comprehensive act for water resource development and conservation though
there are some weak points. For instance, it does not have any provisions
about creation and conservation of water reservoir, wetlands and waterbodies.
As we know Bangladesh is enriched with fresh water fishes and wetlands and
different waterbodies are the shelters of the fresh water fishes. Only water
resource development and conservation does not ensure the development and
conservation of wetlands and different aquatic resources specially fish which is

66 Bangladesh water Act, 2013, (Draft), Ministry of water resources, Government of the Peoples
Republic of Bangladesh.
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the available sources of protein for rural as well as urban population. On the
other hand, this water act has options to fill up or stop the water channels of
rivers for recovery of land with due permission of the proper authority, which
shows lack of this act, because stopping or closing any natural watercourse or
channel will create hazards of aquatic biodiversity, land degradation and
siltation of waterbodies. So aquatic flora and fauna will be degraded if any
channel or river or any other watercourse divert or close, in this case fresh
water fish will be highly affected in that areas. The description of this law is
detailed in the draft but now it is concised. Many issues like this are not
properly addressed. This law mentioned about penalties abot violeting law is
sufficient. However, the concern authority must implement this act efficiently as
required in present needs and stakeholder's compliance is needed for the
protection and conservation of wetlands ecosystems and biodiversity for
sustainable development processes.

Bangladesh water Act, 2013 and Environment Policy and Environmental
Action Plan 1992

It is observed that Bangladesh Water Act, 2013 has some provisions which
would be the cause of fish and fish habitat degradation such as permission of
fill up river, divert of river flow, build flood control embankment, and resident
building on the river bank.

Moreover, Environment Policy 1992 and Environmental Action Plan
1992 do not allow build any structure, which pollute fresh water and degrade
fish and fish habitat.®”

It is said that Bangladesh Water Act 2013 has some provisions, which is
not coordinate with the Environment Policy 1992 and Environmental Action
Plan 1992. So, government should amendment this provision for sound
environment especially aquatic environment.

2.3 Conclusion

It can be said from the above discussion that fish and fish species are
associated with the fill up of protein for human being, economic development
and play vital role to reduce poverty from the society specially in developing
country like Bangladesh. In the past, Bangladesh has no deficit of fish.
Because, Bangladesh was blessed with vast water resources like rivers,
canals, haors, beels, ponds, and lakes as the growing places of fish. In terms of

67 The Environment Policy, 1992, and the Environmental Action Plan, 1992, Ministry of
Environment & Forest, Government of the Peoples Republic of Bangladesh.
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fisheries laws and policies, it is observed that most of the laws are enacted in
British colonial era and the punishment sets in different laws is also insignificant
which is contrarily encouraging to violate these laws.

After independence of Bangladesh, the fisheries sector has developed
with the help of donor agencies providing projects for conservation and
development of fisheries resources. In the meantime, the major fish acta such
as Protection and Conservation of Fish Act 1950 which is assumed as the
milestone law regarding fisheries, has been brought about with two
amendments in the year of 1985 and 2002. Later on, the Government
formulated and passed the Environment policy in 1992 including fishery, and
the Fisheries Extension Policy in 1998. Later on, in the aspect of development
of fisheries laws, we see that the sectorial fisheries laws are gradually
developed. But the fisheries laws are associated with some other laws such as
the Canals Act 1864, the Irrigation Act 1876, the Agricultural and Sanitary
Improvement Act 1920, the Private Fisheries Protection Act 1889, the Tanks
Improvement Act 1939, the Embankment and Drainage Act 1952, the
Government Fisheries (protection) Ordinance 1959, the Agricultural
Development Corporation Ordinance 1961, the Agricultural Pesticides
Ordinance 1971, the Bangladesh Fisheries Development Corporation Act 1973,
the Fisheries Research Institute Ordinance 1984, Environment Policy 1992,
Environment Conservation Act 1995, Jalmahal Management Policy 2009,
Bangladesh Water Act 2013 etc.

However, from the above discussion it is hardly found integrations
among these laws and ploicies for conserving aquatic resources specially fish
and fish habitats due to lack of appropriate provisions. However, some relevant
sections of the substantive laws such as penal code and also the constitutional
obligations may be amounted for the conservation and development of the fish
and fish species in Bangladesh. But it is regretable that these substantive laws
bear insignificant provisions for the conservation and development of the fish,
and fish species, fish habitats, aquatic biodiversities, and ecosystems etc.
Different ministries and agencies developing, planning and implementing
development works in their respective ministries or agencies, for sustainable
development there should have an integration processes for coordinations and
sharing each other so that any activities does not create any adverse impact on
other sectors. Laws and policy development did not take place in such manner,
consequently, there are many incidents occurred in Bangladesh during
implemention of development works that creates adverse impacts on other
sector, Bhabodaha Beel areas is the live instance in Bangladesh as the impact
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of embankment construction for flood control by Water Development Board
where water created permanent logging and till people are suffering from that
water logging. Concern Authority did not consider about adverse impact due to
this development works during planning and implementing. Scholars and policy
makers called it as policy conflict where authrity tries to develop its own sector
without considering any hazard may create with this on other sector. This is
occurring due insufficient and inappropriate provisions in present legal systems.
So there is need legal initiatives to develop a strong integration and
coordination among the ministries and development agencies in Bangladesh to
evade the development destruction of environment in Bangladesh.
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Chapter-3
Inconsistencies in Environmental Action Plan
1992 regarding Aquatic Biodiversity
Conservation

The aim of this chapter is to analyse the Environmental Action Plan 1992 and
to find out the insufficiencies and appropriateness regarding protection and
development of aquatic biodiversity specially the fresh water fisheries. Action
Plan 1992 includes different sectors such as: Agriculture, Industries, Fuel and
Energy, Water Development, Flood Control and Irrigation, Land, Forest, Wildlife
and Biodiversity, Fish and Livestock Resources, Food, Coastal and Marine
Environment, Communication and Transport, Housing and Urban development,
Population, Education and Mass awareness, Science, Technology and
Research, Legal Framework, and Organizational Structure. The National
Environmental Action Plan,1992 recommended sector specific action plans to
achieve the objectives of the National Environment Policy 1992.

3.1 Introduction

Environment conservation is a crying need for existence and progress of life on
earth. In recent years, ongoing degradation and pollution of environment has
posed a serious threat to the existence of all living beings and to the progress
of human civilization. In view of various adverse impacts on environment, the
Government of Bangladesh has given special importance for protection and
improvement of environment and its resources.

Environmental degradations and depletion of natural resources such as
primary signs of desertification in the northern districts, intrusion of salinity in
the rivers, land erosion, fast depletion of forest resources, terestrial and aquatic
biodiversity degrdation, depletion of ecology are often observed in Bangladesh
due to poverty, over-population and lack of awareness on the subject. It is
manifested by deforestation, destruction of wetlands, depletion of soil nutrients,
etc. Natural calamities like floods, cyclones and tidal-bores also result in severe
socio-economic and environmental damage. Against this drawback, the
government has established the ministry of Environment and Forest and
upgraded the Department of Environment in order to coordinate and supervise
the activities concerning protection and improvement of the environment.
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Several socio-economic maladies like poverty, population density,
illiteracy, excessive use of natural resources, lack of public awareness etc.,
have emerged as serious impediments to the protection and improvement of
environment and it is necessary to address these problems adequately
simultaneously with issues concerning development of environment in an
integrated manner. Therefore, government adopted Environmental Policy 1992
to implement it's commitment to environment and mitigate other environment
related problems. With the adoption of the Environmental Policy, 1992 and the
Environmental Action Plan, 1992 the concept of environmental protection
through national efforts was first recognized and declared. The importance of
policies in beefing up the environmental regime is recognized in a number of
international instruments including the World Conservation Strategy in 1980
and the Brundtland Commission Report, 1987. Paragraph 14 of Chapter 8 of
Agenda 21 underscored the necessity of formulation of national policies as well
as laws for environmental protection and sustainable development. The major
objectives of Environmental Policy are to:

i) maintain ecological balance and overall development through protection and
improvement of the environment;

i) protect country against natural disaster;
iii) identify and regulate activities, which pollute and degrade the environment;
iv) ensure environmentally sound development in all sectors; and

V) ensure sustainable, long term and environmentally sound base of natural
resources; and

vi) actively remain associate with all international environmental initiatives to
the maximum possible extent.

The National Environment Policy has made some sectorial environment
policies such as Fisheries, Agriculture, Animal husbandry, Forestry, Industry,
Health and Sanitary, Land, Water development, Flood control and Irrigation,
Population, Housing and, Urbanization etc.58

Accordingly government has drawn an Environmental Action Plan in the
same year 1992 to achieve the objectives and implement the policy
recommendations of the National Environmental Policy 1992. However, sector
wise plans of the Action Plan 1992 are discussed and analysed here to find out

68 Mohiuddin Frooque, S. Rizwana Hasan, Laws Regulating Environment in Bangladesh
(Dhaka: Bangladesh Environmental Lawyers Association, 1996), pp. 729-737.
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the inconsistencies regarding aquatic biodiversity especially fresh water
fisheries and conservation of fish habitats.

3.2 Sectors in Environmental Action Plan

3.2.1 Agriculture
According to the Environment Action Plan 1992-

1. A field based national level survey will be undertaken in agriculture with the
objectives of replenishing and or enhancing the organic components and
conserving the nutrients in the soil, and extension of the practices of a
sustainable agriculture. Effective steps will be taken for mitigation of relevant
problems on the basis of results of such a survey.

2. The use of chemical insecticides and pesticides has to be regulated.
Production, import and use of those chemical insecticides and pesticides which
have a long term residue and keep accumulating in the environment such as
DDT, compounds rich in chlorinated hydro-carbon have to be phased out
gradually and prohibited as soon as possible considering the realities. Use of
quickly degradable chemicals may be allowed under controlled conditions.
Organic methods of pest control will be expanded and integrated pest
management which will be introduced.

3. Proper and regulated use of chemical fertilizers will be ensured. Use of
organic fertilizers will be increasingly emphasized.

4. Imported seeds, seedlings and plants will be properly quarantined to
exercise necessary caution against probable adverse environmental impact.

5. Natural methods of pest control will be encouraged through of ensuring
protection, safety and multiplication under natural environment of frogs, fishes,
lizards, snakes, turtles and other wild animals.

6. Steps should be taken to establish an agricultural system based on local
ecosystem, rate of population growth and demands of the national economy.
For agricultural crops and products under pressure, alternatives will be
introduced.

7. The use of synthetic fibers will be reduced. Besides, the use of natural fibers
such as jute and jute goods will be increased.®?

69 |bid. p. 738.
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Section 1 of Agriculture sector in Action Plan recognizes that there is a
need of a field based survey in agriculture with the objectives of enhancing the
organic components and conserving the nutrients in the soil and introducing
sustainable agriculture practices. For enhancing agriculture activities and
production appropriate measures must be taken on the basis of survey result.
However, agriculture sector of Environmental action Plan does not consider to
assess the impacts of agricutural activities on surrounding environment
because as we know agricultural activities are the largest environment activitiy
in world, so that it would create some adverse impacts on other environmental
components that must be taken into consideration for sustainable agriculture as
well as our environment. Therefore, it assumes that there exists conflicts
between Environmental Policy and Action Plan 1992 and also there are
conflicting issues with the section 5(1) of Environmental Conservation Act 1995
as well.

Section 2 of Agriculture sector under Action Plan permits use of
chemical insecticide and pesticide in agriculture field for pest control for more
production but there is no option for assessment of environmental impact and
human health effect. It is also polluting environment especially the surrounding
wetlands and waterbodies which has adverse effect on fresh water fishes and
fish breeding as well. For other reasons, it is also playing a role for degrading
aquatic biodiversity day by day and depleting ecology. So it seems the violation
of Environmental Conservation Act 1995, Environmental rules 1997, the
Protection and Conservation of Fish Act 1950, and Jalmahal Management
Policy 2009. Therefore, government should take initiative for amendment of this
section in order to protect surrounding environment and conserve fresh water
fish as well as other aquatice biodiversity.

3.2.2 Industries
According to the Environment Action Plan 1992-

1. Industries identified by the department of environment will take pollution
control measures as soon as possible.

2. Existing industries that are potential polluters will make provisions to
introduce pollution control measures.

3. All new industries either Government or Private will conduct Environmental
Impact assessment and incorporate pollution control measures.

4. Steps will be taken to shift the industries located in residential areas to
appropriate locations and planned industrial zones will be delineated.
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5. Approval of new industries for production of environmentally hazardous and
non-biodegradable wastes as goods will be prohibited gradually.

6. New industries proposing to use hazardous and or poisonous wastes will be
prohibited.

7. Industries using heavy metals such as mercury, chromium lead etc., will be
initially discouraged and finally prohibited.

8. Pollutant Industries will install their own pollution monitoring devices.

9. “Waste permit order” system will be established in the industrial sector, so
that waste disposal and waste refinement will be facilitated.

10. Recycling will be encouraged to reduce waste.

11. Appropriate steps will be taken to ensure protection of health of industrial
workers.”0

Sections 1, 2 and 3 of industry sector under the Action Plan describes
about industrial pollution control. In case of noncompliance of these sections by
any industry or such polluters that polutes surrounding environment, wetlands
and waterbodies whether it is closed or open, there is no option how the
industries will take appropriate measures to mitigate such pollution and to what
extent punishment would be so that owners of the industries are bound to
comply with the laws and action plan. The department of Environment has also
limited power to punish such industries. Therefore it could be assumed that
polluting industry may not feel guilty for pollution activities. Thus, it degrades
aguatic environment and depletion of fresh water fish and fish species and other
aguatic resources through polluting the waterbodies. In this regard it is found that
there are no integration and coordination among these sections of action plan
and the Environmental Conservation Act 1995, Evironmental Conservation Rules
1997, Jalmahal Management Policy 2009, and Bangladesh Water Act 2013.

Section 5 of Industry sector will gradually prohibit production of
environmentally hazardous and non-biodegradable wastes as goods. However,
there is no time limit of gradual prohibition as well as there is consideration
about its impact resulted from such environmentally hazardous and non-
biodegradable products on surrounding environment such as soil, water and
waterbodies, biodiversity and ecology. On the other hand, Environmental
Conservation Act 1995 does not permit such production as goods rather
prohibits any such industrial production which causes and seems to be caused

70 |bid. pp. 739-742.
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the degradation or pollution of environment. It is a policy conflict among these
laws, policies and action plan. Therefore, the concerned authority should
change and modify this section for the interest of environment.

3.2.3 Health and Sanitation

According to the Environment Action Plan 1992-

1. Supply of clean water in rural and urban areas will be ensured. Low cost
sanitary latrines will be installed instead of unsanitary latrines.

2. Waste discharge in rivers, canals and all other waterbodies from industries,
municipalities and agricultural or other sources will be strangely regulated
through enactment and implementation of appropriate laws.

3. Open trucks will not be allowed to collect transport or dump garbage during
the day in urban areas.

4. Necessary steps will be taken to protect the environment and public health
from the adverse impact of all radioactive substances, radioactive equipments
including X-rays, atomic research installations and atomic furnaces etc.”*

Section 2 of Health and Sanitation sector of Environmental Action Plan
says that wastes produced by industries, municipalities and agricultural or other
sources that are thrown to rivers, canals, and all other waterbodies will be
strangely regulated through enactment and implement of appropriate laws.
However, it is found out that appropriate laws and policies are not enacted yet.
Therefore, there are no sufficient and appropriate laws to punish the offenders.
As a result, waterbodies or wetland polluting by such wastes is a common
phenomenon in present days of Bangladesh which are creating adverse
impacts on surrounding environment and aquatic biodiversity especially fresh
water fish and fish habitats. So, wastes discharge in rivers, canals and other
waterbodies from industries and municipalities will be entirely stopped to
protect our biotic and abiotic environment especially aquatic biodiversity and
ecology for existence of human being. This section of action plan 1992 might
create conflicts with the Protection and Conservation of Fish Act 1950,
Environmental Conservation Act 1995 and Environmental Conservation rules
1997 because laws aiming at similar activities must have a strong integration
and coordination so that any conflicting issues would not be created and
stakholders do not get any chance to avoid these laws. So, it needs to amend
for ensuring pollution free sustainable environment.

71 |bid. p. 742.
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3.2.4 Fuel and Energy

According to the Environment Action Plan 1992-

1. Large scale projects will be implemented for introduction and expansion of
improved stoves to ensure fuel conservation and protection of the environment.

2. In the rural areas the use of gas, coal, kerosene and petrol as fuel will be
expanded, so that fuel wood, agricultural residues and cowdung is conserved.
This will help use of agricultural residues and cowdung etc. as biomanure.

3. Energy will be supplement in the rural areas with bio-gas, solar energy,
minihydro-electric units, and wind mills.

4. Fuel contaminants and additives such as sulfur in diesel and lead in petrol
will be reduced, along with other pollutants in various types of fuels.

5. Research will be encouraged to discover alternative sources of fuel.

6. Careful observation will ensure that there is no adverse impact on the
environment due to the primary or industrial consumption of fuel.

7. Appropriate measures will be taken to ensure that extraction, distribution and
use of natural resources such as oil, gas, coal, peat etc. do not adversely
affect the air, water, land, the hydrological balance and the ecosystem.

8. The feasibility of the use of lead free petroleum will be studied.

9. To control smoke emission of vehicles, careful consideration will be given
before allowing fitness certificates. Along with it, conducting mobile courts will
ensure proper legal enforcement.”?

Section 7 of Fuel and Energy sector reveals that there is no option to
take any action against concerned ministry in case of adverse effect on the air,
water, land, hydrological balance, biodiversity and ecosystem through
extraction and distribution of minerals and other natural resources such as oil,
gas, coal, peat etc. Moreover, if any incident occurs during extraction and
distribution of such natural resources and that degrades surrounding
environment and biodiversity, there is no option to take any action against
those agencies or ministries. On the other hand, Environmental Conservation
Act 1995 permits the punishment of such offences, but the Protection and
Conservation of Fish Act 1950 and National Fisheries Policy 1999 does not

72 |bid. pp. 743-744.
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have any policy options about the degradation of wetland and fresh water
fisheries results from the extraction of minerals and natural resources. Also
there are no sufficient integration and cooperation options among the National
Water Policy 1999, Jalmahal Management Policy 2009 and Bangladesh Water
Act 2013 with the Environmental Action Plan 1992 rather in some cases there
are conflicting issues among these laws and action plan.

Section 9 of Fuel and Energy sector is about controlling smoke emission
of vehicles, which says that careful consideration will be given before allowing
fitness certificates. Along with it, conducting mobile courts will ensure proper
legal enforcement. But in reality, those types of vehicles are running on the
roads and high ways that reveal the weak enforcement of this law. Moreover,
Environmental Conservation Act 1995, section 6, sub-section 1, says that no
vehicle will drive in the roads and high ways that emit black smoke which
creates adverse impact on the surrounding environment. So, there must be a
strong basis of laws as well as coordination and integration means for effective
enforcement.

3.2.5 Water Development, Flood Control, and Irrigation

According to the Environment Action Plan 1992-

1. Environmental audit on an emergency basis will be conducted for water
resources development, flood control and irrigation projects. Steps to mitigate
the adverse impact on the environment identified in the audit will be taken
through appropriate modification of these projects.

2. Environmental Impact assessment will be incorporated in all new projects
and adverse impact will be prevented through proper steps and adequate
investments.

3. Treatment of domestic and industrial waste before discharging in rivers,
wetlands or other water bodies will be strictly enforced.

4. Rivers, canals and other water bodies will be dredged to increase their water
holding capacity and navigability.

5. Regional and International cooperation will be integrated to strengthen
national efforts to control floods, desertification, and salinity.

6. Steps will be taken to ensure that development projects on irrigation, roads
and highways, embankments etc. do not impede drainage and sewerage or
obstruct the flow and velocity of water. Special projects will be taken to mitigate
such problems including other environmental issues.
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7. Special projects will attempt to recharge aquifers that have low water table.
Attempt will be made to rectify the existing projects so the water table does not
go down any further.

8. Water will be identified as the most important and valuable natural resource.
The organizations dealing with water resources development will activate
themselves as national resources management agencies.

9. Operation and maintenance will be ensured subsequent to execution of
projects related to water resources development and management. Regular
monitoring will be conducted to evaluate the impact of all projects.

10. All organizations involved with water resources management will form their
own environment cells.

11. Regular surveys, research, and monitoring will be conducted on changing
courses and conditions of rivers, wetlands and other water bodies.”3

In section 1 under water development, flood control and irrigation sector of
Environmental Action 1992, there are options for control flood measures and for
environmental impact assessment before implementing any flood control projects
and to mitigate the impact of flood control measures. Flood control measures
such as embankment, dam, sluicegate, cross dam etc., create obstacles to
natural water flow of river into the adjacent beel, haor, baor, canal and others
closed or open waterbodies from rivers. Due to obstacle create from the flood
control meausre land becomes infertile, increase land erosion, wetlands dry up in
the dry season and consequently it results degradation of biodiversity and
ecology. It has also adverse impact on whole environmental system as observing
the country at present. Accordingly, aquatic biodiversity and ecology is depleting
in alarmingly. In addition, it is creating conflicts with the Environmental
Conservation Act 1995 and Environmental Conservation Rules 1997 since this
law and rules does not permit to construct any flood control measures which
creates adverse impact on aquatic environment and biodiversity.

Section 6 under water development, flood control and irrigation sector of
Environmental Action 1992 permits to construct embankment, road and
irrigation project implement in any places seems to be appropriate and
necessary steps will be taken to ensure that development projects on irrigation,
roads and highways, embankments etc. do not impede drainage and sewerage
and obstruct the flow and velocity of natural water systems. But it is hardly
observed that any projects implemented in such manner, contrarily we

73 |bid. pp. 744-746.



144

observed adverse impact of flood control measures on environment specially
on wetland, aquatic biodiversity and ecology. In addition, Environment
Conservation Act 1995 and Environment Conservation Rules 1997 prohibit
such kind of flood control and irrigation projects which creates or might be
created adverse impact on surrounding environment. As we know due to flood
control interventions, fish cannot migrate from one place to another during
breeding period. Moreover, it creates hindrance of natural water flow. There is
no direction about what amount of water to use irrigation in agriculture
production from different surface water sources such as beel, river, canal or
any other wetland. So, it is a great threat for our environment especially aquatic
biodiversity and indigenous fish. It also conflicts with the Protection and
Conservation of Fish Act 1950, National Fisheries Policy 1999, National Water
Policy 1999 and Bangladesh Water Act 2013.

Therefore, it seems Ministry of Agriculture, Fisheries and Livestock and
Land Ministry should be included with Ministry of Water Development Board as
the implementing agencies for water development, flood control and irrigation
since they are the main stakeholders of Water Development, Flood Control and
Irrigation so that any project, from planning to implementation, achieve in a
sustainable way.

3.2.6 Land
According to the Environment Action Plan 1992-

1. A national land use plan will be drawn up and implemented on a priority
basis. It will be based on land capability and land suitability classification after
considering socio-economic reality and comparative needs related to
agriculture, afforestation, industrialization, urbanization and housing etc.

2. Special integrated land conservation projects will be implemented to prevent
desertification in the northern part of the country.

3. Appropriate steps will be taken to address issues on soil erosion, fertility
conservation, land reclamation and protection and development of land in
coastal areas.

4. Excavation and leveling of hilly areas, removing soil, and rocks, destroying
the natural landscape and the ecological balance will not be allowed.
Watershed management will be given priority.

5. Land use legislation and effective enforcement will be introduced to ensure
planned land use.
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6. People will be duly compensated for acquisition and requisition of land by
Government and for consequential degradation or damage of their land.

7. Regular monitoring survey and research will be conducted on desertification
in the north, land reclamation, diverse land use, conservation of coastal areas,
watershed management and soil erosion and degradation.’

Aims of land sector of action plan are to develop and conserve land
resource in Bangladesh. However, it seems this sector of action plan treats
wetlands and waterbodies as simply land but not as full of aquatic resources
because wetlands and waterbodies are the major natural fresh water fish
habitats and the safe shelter of other aquatic flora and fauna. So this section
does not emphasise on the development of wetland and waterbodies which is
the main source of fresh water fishes in Bangladesh. Because it is said that
land, water and natural fish habitat are interrelated and interdepended. For this
reason, it is observed that there are several conflicting issues among the land,
water resources and fisheries and livestock ministries as well as with the
Environmental Conservation Act 1995.

3.2.7 Forest, Wildlife, and Biodiversity

According to the Environment Action Plan 1992-

1. Steps will be taken to protect present forest resources, prevent deforestation
and effect extensive afforestation.

2. Enrichment plantation of reserve forest will be accelerated.

3. Growing more trees and enriching forest resources in the rural area will be
given priority through extensive implementation of social forestry and
homestead forestry.

4. Agro-forestry will be encourages to promoting multiple use of land, economic
and environmental development.

5. Forest industries will actively attempt to explore alternative source of raw
material. They will also make efforts to grow and procure their own raw
materials either directly or indirectly.

6. Development projects in all sectors will incorporate and implement the
Government decision of afforestation.

7. Effective measures will be taken to ensure direct participation of women in
afforestation programs in thanas and villages.

74 |bid. pp. 746-747.



146

8. Priority will be given to the protection of wildlife, wetlands birds and animals.
Research and development projects will ensure protection of nearly extinct species.

9. The present prohibition on hunting and export of wildlife and wildlife hides
will continue. Prevention of wildlife habitats, establishment of wildlife
sanctuaries will be encouraged.

10. Research on biodiversity, exchange of knowledge and experience will be
strengthened. For this purpose, research and information centres will be
established and surveys will be conducted to assess latest status of wildlife and
biodiversity.

11. Alternative building materials and fuel sources instead of wood and import
of wood will be encouraged.

12. Regular surveys and research will be conducted to assess the state of
deforestation, forest expansion, and afforestation.”

Government adopts a specific Action Plan to achieve the objectives of
the National Environmental Policy 1992. Forest, Wildlife and Biodiversity sector
is one of them. There is no doubt that it is an outstanding step to protect forest,
wildlife and biodiversity and ecology. But success depends on of any action
plan that means how it will implement complying with existing laws and policies
and to what extent. Moreover, there are no guidelines and supplementary laws
and policies to enforce and implement this action plan. Thus questions have
been arisen that how it is possible to protect forest, biodiversity, ecology and
environment though such weak and non-responsive laws and policies for
implementing Action Plan. So, it would not be possible to protect and develop
forest and forest resources, wildlife and biodiversity without efficient legal and
policy supports. And there is also lack of integration and coordination with the
Protection and Conservation of Fish Act 1950 and Environmental Conservation
Act 1995 because wetlands and fishery is a major resource among the forest
resources. There must have sufficient legal and policy options to implement the
action plan and existing conflicting issues should be mitigate.

3.2.8 Fish and Livestock Resources
According to the Environment Action Plan 1992-
1. Steps will be taken to rehabilitate wetlands such as haors, baors, and beels

and declared them as protected areas for pisciculture. Wetland areas will not
be encroached upon.
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2. Pisciculture will be encouraged in all ponds and tanks. Over extraction of fish
from ponds and wetlands will be prohibited. Similar prohibition will be effected
for shrimp fry and other fish resources.

3. Ministry of Environment and Forest will advise on the environmental aspects
of protection and augmentation of shrimp cultivation. The Government will
delineate appropriate coastal area for shrimp cultivation.

4. Necessary researches and programs for prevention of fish disease and
epidemics will be strengthened.

5. Proper slaughter houses will be established by local administration to
prevent indiscriminate slaughtering of animals. Necessary steps will be taken
for public awareness regarding proper disposal of carcasses and waste from
slaughterhouses

6. Protection of pasture in rural areas and establishing a minimum area for
pasture in all villages will be considered on a priority basis.

7. Regular monitoring and research will be conducted on the state of wetlands
like haors, baors and beels etc.”®

In section 1, 2, 3 and 7 under fish and livestock sector of Action Plan,
haors, baors, beels, tanks, ponds will